MEMORANDUM
DATE: November 23, 2011

TO: Civil Rules Committee
Standing Rules Committee

FROM: Andrea Kuperman'

SUBJECT: Review of Case Law Applying Bell Atlantic Corp. v. Twombly and Ashcroft v. Igbal

PREPARED FOR THE CONSIDERATION OF THE ADVISORY COMMITTEE ON CIVIL RULES

This memorandum addresses the application of the pleading standards after the Supreme
Court’s decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Igbal, 556
U.S. 662,129 S. Ct. 1937 (2009). I have been asked to continue monitoring and reviewing the case
law for the Civil Rules Advisory Committee’s consideration. Below is a short summary of the case
law, summaries of the holdings in Twombly and Igbal, and descriptions of cases discussing and

applying Igbal.* The body of the memo addresses the circuit court cases, and the district court cases

! Andrea Kuperman is the Chief Counsel to the Rules Committees, and she is the former Rules Law Clerk to Judge Lee
H. Rosenthal, former Chair of the Judicial Conference Committee on Rules of Practice and Procedure (“Standing
Committee”). Katharine David, temporary Rules Law Clerk to Judge Rosenthal, updated the memorandum to include
cases decided between July 21,2010 and December 10, 2010. Jeff Barr, an attorney in the Office of Judges Programs
at the Administrative Office of the U.S. Courts, updated the memorandum to include cases decided between December
10,2010 and August 31, 2011.

2 A search in Westlaw reveals that, as of October 26, 2011, Igbal had been cited over 30,000 times, in case law alone.
Westlaw’s KeyCite function, in addition to showing any negative citing references for the case, indicates how extensively
positive citing references examine the case. The depth-of-treatment categories include “examining,” “discussing,”
“citing,” and “mentioning.” This memo includes appellate cases that are labeled in Westlaw as either “examining” or
“discussing” Igbal, as well as those listed as negative citing references (because, for example, they “decline to extend”
or “distinguish” Igbal), but excludes cases in these categories that do not substantively discuss the portion of /gbal
focusing on pleading requirements. This version of the memo includes appellate cases through August 31, 2011.
With respect to district court cases, as of October 26, 2011, there were approximately 12,260 cases listed on
Westlaw as either “examining” or “discussing” /gbal. Because of the large number of citations, the appendix to this
memo includes a sample of the district court cases, focusing largely on those that examine /gbal in more detail. For the
initial version of this memo, I also conducted searches for cases involving employment discrimination claims, cases
addressing the adequacy of allegations of mental state, cases addressing pleading where information is in the opposing
party’s possession, and cases addressing whether pleading “on information and belief” is sufficient. While these searches
were limited to cases addressing /gbal, with these more pointed inquiries I did not limit the searches solely to those cases
listed as “examining” or “discussing” Igbal. Because these searches turned up many cases, particularly in the category



are described in the appendix.

The following cases are new to this version of the memo. The description of each of these
cases is highlighted.

Soto-Torresv. Fraticelli, 654 F.3d 153,2011 WL 3632450 (1st Cir.2011). Page 22.

Roman-Oliveras v. Puerto Rico Elec. Power Auth., 655 F.3d 43,2011 WL 3621548
(1st Cir. 2011). Page 27.

Ocasio-Hernandez v. Fortuno-Burset, 640 F.3d 1, 2011 WL 1228768 (1st Cir.
2011). Page 31.

Schwab v. Smalls, No. 10-221-cv, 2011 WL 3156530 (2d Cir. Jul. 27, 2011)
(summary order). Page 60.

Ideal Steel Supply Corp. v. Anza, 652 F.3d 310,2011 WL 2557618 (2d Cir. 2011).
Page 62.

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 2011 WL 1778726
(2d Cir. 2011). Page 70.

Gallop v. Cheney, 642 F.3d 364, 2011 WL 1565858 (2d Cir. 2011). Page 79.

Argueta v. U.S. Immigration and Customs Enforcement, 643 F.3d 60, 2011 WL
2315125 (3d Cir. 2011). Page 170.

Cotter v. Newark Hous. Auth., 422 F. App’x 95,2011 WL 1289731 (3d Cir. 2011)
(unpublished). Page 179.

Wilson v. City of Philadelphia, 415 F. App’x 434,2011 WL 692998 (3d Cir. 2011)
(unpublished). Page 181.

Higgenbotham v. Connatser,420 F. App’x 466,2011 WL 1239872 (5th Cir. 2011)
(unpublished) (per curiam). Page 279.

of employment discrimination, this memo addresses examples drawn from those results.

Updates to this memo after the original submission on October 2,2009, have focused largely on appellate cases
because as the number of cases applying /gbal has grown, it has seemed appropriate to focus on appellate cases, which
will guide district courts as to how to apply /gbal in different contexts.

This version of the memo updates citations for cases that were in a prior version of the memo as a Westlaw
citation, but were later printed in the Federal Reporter, the Federal Supplement, or the Federal Appendix. The pinpoint
citations have not been updated for many of the cases from the Westlaw pinpoints to the reporter’s pinpoint, but the
Westlaw pagination can still be used to look up pinpoint citations in Westlaw.
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Patterson v. Novartis Pharm. Corp.,No. 10-5886,2011 WL 3701884 (6th Cir. Aug.
23,2011) (unpublished). Page 306.

Havard v. Wayne Cnty., No. 09-1235, 2011 WL 3648226 (6th Cir. Aug. 19, 2011)
(unpublished). Page 310.

Ctr. for Bio-Ethical Reform, Inc. v. Napolitano, 648 F.3d 365,2011 WL 3330114
(6th Cir. 2011). Page 314.

Pulte Homes, Inc. v. Laborers’ Int’l Union, 648 F.3d 295,2011 WL 3274014 (6th
Cir. 2011). Page 324.

Watson Carpet & Floor Covering, Inc. v. Mohawk Indus., Inc., 648 F.3d 452,
2011 WL 2462833 (6th Cir. 2011). Page 328.

New Albany Tractor, Inc. v. Louisville Tractor, Inc., 650 F.3d 1046, 2011 WL
2448909 (6th Cir. 2011). Page 334.

Rondigo, L.L.C. v. Twp. of Richmond, 641 F.3d 673 (6th Cir. 2011). Page 339.
Vance v. Rumsfeld, 653 F.3d 591, 2011 WL 3437511 (7th Cir. 2011). Page 363.

U.S. v. Corinthian Colleges, 655 F.3d 984,2011 WL 3524208 (9th Cir. 2011). Page
435.

Lacey v. Maricopa Co., 649 F.3d 1118, 2011 WL 2276198 (9th Cir. 2011). Page
447.

Cafasso v. General Dynamics C4 Sys., Inc., 637 F.3d 1047,2011 WL 1053366 (9th
Cir. 2011). Page 459.

Cook v. Brewer, 637 F.3d 1002, 2011 WL 902111 (9th Cir. 2011). Page 464.

Cookv. Brewer, 649 F.3d 915,2011 WL 1213095 (9th Cir. 2011) (per curiam), cert.
denied, 131 S. Ct. 2465 (2011). Page 468.

Winne v. City of Lakewood, No. 10-1568, 2011 WL 3562921 (10th Cir. Aug. 15,
2011) (unpublished). Page 509.

Mamaniv. Berzain, 654 F.3d 1148,2011 WL 3795468 (11th Cir. 2011). Page 551.

Henderson v. J.P. Morgan Chase Bank, No. 10-13286, 2011 WL 3362682 (11th



Cir. Aug. 4, 2011) (per curiam) (unpublished). Page 559.

SUMMARY OF THE CASE LAW

The cases recognize that Twombly and Igbal require that pleadings contain more than legal
conclusions and enough detail to allow the court to infer more than the mere possibility of
misconduct. But the case law to date does not appear to indicate that /gbal has dramatically changed
the application of the standards used to determine pleading sufficiency. Instead, the appellate courts
are taking a context-specific approach to applying Twombly and Igbal and are instructing the district
courts to be careful in determining whether to dismiss a complaint. One appellate court has indicated
that Igbal made clear that the circuit’s heightened pleading standard in cases brought under 42
U.S.C. § 1983 could no longer be applied. In a recent circuit court decision authored by Justice
Souter (who also authored 7wombly), the court explained that a “plausible but inconclusive inference
from pleaded facts will survive a motion to dismiss . ... Other courts have emphasized that notice
pleading remains intact. Many courts continue to rely on pre-7Twombly case law to support some of
the propositions cited in 7wombly and Ighal—that legal conclusions need not be accepted as true and
that at least some factual averments are necessary to survive the pleadings stage. In addition, some
of the post-Igbal cases dismissing complaints note that those complaints would have been deficient
even before Twombly and Igbal. And some courts discuss Twombly and Igbal but dismiss based on
the conclusion that the law does not provide relief, not based on a lack of plausible facts. The

approach taken by many courts may suggest that 7wombly and Igbal are providing a new framework



in which to analyze familiar pleading concepts, rather than an entirely new pleading standard.’ Even
after Twombly and Igbal, many appellate court decisions instruct the district courts to use caution
in dismissing complaints and have reversed dismissals where the district courts failed to presume
the facts to be true or required the plaintiff to plead with too much particularity. Recent Supreme
Court decisions exemplify careful application of pleading standards in two very different contexts,
a prisoner civil rights claim and a securities claim.

At the same time, some cases state that Twombly and Igbal have raised the bar for defeating
a motion to dismiss based on failure to state a claim. Although some of the courts making such
statements actually deny motions to dismiss and find the pleadings sufficient, there are also some
cases in which courts have expressly stated or implied that the claims might have survived before
Twombly and Igbal, but do not survive under current pleading standards. One recent appellate court
decision indicated that the relevant information was in the defendant’s hands, but that the court could
not allow discovery before dismissal.

Many of the circuit court cases emphasize that the /gbal analysis is context-specific. Under
this context-specific approach, courts appear to apply the analysis more leniently in cases where
pleading with more detail may be difficult. For example, courts have continued to emphasize that
pro se pleadings are evaluated more leniently than others, and courts continue to find pleading on
“information and belief” to be appropriate when permitted under the rules and cases. Courts also

continue frequently to grant leave to amend if the complaint’s allegations are initially deemed

* Courts are just beginning to examine whether the Twombly/Igbal framework applies to affirmative defenses, but the
issue has not yet been resolved by the courts of appeals. See FTC v. Hope Now Modifications, LLC, No. 09-1204
(JBS/JS), 2011 WL 883202, at *2, *3 (D.N.J. Mar. 10, 2011) (noting that “no Federal Circuit Court has yet considered
whether to extend the pleading requirements of 7wombly and Igbal to affirmative defenses,” and “join[ing] the two other
Districts in [the Third] Circuit that have addressed this issue by holding that the heightened pleading standard of
Twombly and Igbal does not apply to affirmative defenses”).
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insufficient. Continued monitoring of the case law will be important to further understand how the
appellate courts are instructing the district courts to handle motions to dismiss.

THE TwoMBLY AND I10BAL DECISIONS

The Twombly Decision

On May 21,2007, the Supreme Court decided Bell Atlantic Corp. v. Twombly, 550 U.S. 544
(2007). In Twombly, the Court addressed the question of “whether a § 1 [of the Sherman Act]
complaint can survive a motion to dismiss when it alleges that major telecommunications providers
engaged in certain parallel conduct unfavorable to competition, absent some factual context
suggesting agreement, as distinct from identical, independent action.” Id. at 548. The complaint
alleged that the “Incumbent Local Exchange Carriers” or “ILECs” had conspired to restrain trade by
“‘engag[ing] in parallel conduct’ in their respective service areas to inhibit the growth of upstart
CLECs [competitive local exchange carriers],” and by “allegedly . . . making unfair agreements with
the CLECs for access to ILEC networks, providing inferior connections to the networks,
overcharging, and billing in ways designed to sabotage the CLECs’ relations with their own
customers.” Id. at 550. The complaint also alleged “agreements by the ILECs to refrain from
competing against one another,” which could be “inferred from the ILECs’ common failure
‘meaningfully [to] pursu[e]’ ‘attractive business opportunit[ies]’ in contiguous markets where they
possessed ‘substantial competitive advantages,” and from a statement of Richard Notebaert, chief
executive officer (CEO) of the ILEC Qwest, that competing in the territory of another ILEC ‘‘might
be a good way to turn a quick dollar but that doesn’t make it right.””” Id. at 551 (internal record
citations omitted).

The Twombly Court first discussed the requirements for pleading under Rule 8, noting that



Rule 8(a)(2) “requires only ‘a short and plain statement of the claim showing that the pleader is
entitled to relief,” in order to ‘give the defendant fair notice of what the . . . claim is and the grounds
upon which it rests.”” See id. at 555 (quoting Conley v. Gibson,355U.S. 41,47 (1957)). The Court
explained that “[w]hile a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to
relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Id. (internal citations omitted). “Factual allegations must be enough
to raise a right to relief above the speculative level, on the assumption that all the allegations in the
complaint are true (even if doubtful in fact).” Twombly, 550 U.S. at 555 (internal citations, footnote,
and emphasis omitted). The Court emphasized that “[w]hile, for most types of cases, the Federal
Rules eliminated the cumbersome requirement that a claimant ‘set out in detail the facts upon which
he bases his claim,” Conley v. Gibson, 355 U.S. 41, 47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957)
(emphasis added), Rule 8(a)(2) still requires a ‘showing,” rather than a blanket assertion , of
entitlement to relief. Without some factual allegation in the complaint, it is hard to see how a
claimant could satisfy the requirement of providing not only ‘fair notice’ of the nature of the claim,
but also ‘grounds’ on which the claim rests.” Id. at 555 n.3 (citation omitted). The Court held that
stating a § 1 claim “requires a complaint with enough factual matter (taken as true) to suggest that
an agreement was made.” Id. at 556. But the Court emphasized that “[a]sking for plausible grounds
to infer an agreement does not impose a probability requirement at the pleading stage; it simply calls
for enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal
agreement.” Id. (footnote omitted).

The Court cautioned that “a well-pleaded complaint may proceed even if it strikes a savvy



judge that actual proof of those facts is improbable, and ‘that recovery is very remote and unlikely.””
1d. (citation omitted). Because lawful parallel conduct is not enough to show an unlawful agreement,
the Court concluded that an allegation of parallel conduct and an assertion of conspiracy were not
sufficient, explaining that “[w]ithout more[,] parallel conduct does not suggest conspiracy, and a
conclusory allegation of agreement at some unidentified point does not supply facts adequate to
show illegality.” Id. at 556-57. The Court stated that its conclusion was consistent with Rule 8:
“The need at the pleading stage for allegations plausibly suggesting (not merely consistent with)
agreement reflects the threshold requirement of Rule 8(a)(2) that the ‘plain statement’ possess
enough heft to ‘sho[w] that the pleader is entitled to relief.”” Twombly, 550 U.S. at 557. The Court
held that ‘[a]n allegation of parallel conduct is thus much like a naked assertion of conspiracy in a
§ 1 complaint: it gets the complaint close to stating a claim, but without some further factual
enhancement it stops short of the line between possibility and plausibility of ‘entitle[ment] to
relief.”” Id. (citation omitted).

The Court expressed concern with the expense of discovery on a baseless claim, stating that
“when the allegations in a complaint, however true, could not raise a claim of entitlement to relief,
“‘this basic deficiency should . . . be exposed at the point of minimum expenditure of time and
money by the parties and the court.””” Id. at 558 (citations omitted). The Court seemed especially
concerned with those costs in the context of antitrust litigation: “[I]t is one thing to be cautious
before dismissing an antitrust complaint in advance of discovery, but quite another to forget that
proceeding to antitrust discovery can be expensive.” /d. (internal citation omitted). The Court also
expressed doubts about discovery management being effective in preventing unmeritorious claims

from requiring expensive discovery, stating that “[i]t is no answer to say that a claim just shy of a



plausible entitlement to relief can, if groundless, be weeded out early in the process through ‘careful
case management,’ given the common lament that the success of judicial supervision in checking
discovery abuse has been on the modest side.” Id. at 559 (citation omitted). The Court continued:

And it is self-evident that the problem of discovery abuse cannot be

solved by “careful scrutiny of the evidence at the summary judgment

stage,” much less “lucid instructions to juries”; the threat of discovery

expense will push cost-conscious defendants to settle even anemic

cases before reaching those proceedings. Probably, then, it is only by

taking care to require allegations that reach the level suggesting

conspiracy that we can hope to avoid the potentially enormous

expense of discovery in cases with no “‘reasonably founded hope that

the [discovery] process will reveal relevant evidence’ to support a §

1 claim.
Id. (internal citation omitted).

(113

The Twombly Court also evaluated the language in Conley v. Gibson that “‘a complaint
should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entitle him to relief.”” Twombly, 550
U.S. at 561 (quoting Conley, 355 U.S. at 45-46). The Court explained that this statement in Conley
could not be read literally: “On such a focused and literal reading of Conley’s ‘no set of facts,” a
wholly conclusory statement of claim would survive a motion to dismiss whenever the pleadings left
open the possibility that a plaintiff might later establish some ‘set of [undisclosed] facts’ to support
recovery. ... It seems fair to say that this approach to pleading would dispense with any showing
of a “‘reasonably founded hope’’ that a plaintiff would be able to make a case.” Id. at 561-62
(citation omitted). The Court held that the “no set of facts” language from Conley should be retired
and was “best forgotten as an incomplete, negative gloss on an accepted pleading standard: once a

claim has been stated adequately, it may be supported by showing any set of facts consistent with

the allegations in the complaint.” Id. at 563 (citations omitted).
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Using the foregoing principles, the Court concluded that the plaintiff’s complaint was
insufficient. The Court contrasted the conclusory allegations in the complaint with the notice given
by a complaint following Form 9:

Apart from identifying a seven-year span in which the § 1 violations
were supposed to have occurred . . . , the pleadings mentioned no
specific time, place, or person involved in the alleged conspiracies.
This lack of notice contrasts sharply with the model form for pleading
negligence, Form 9, which the dissent says exemplifies the kind of
“bare allegation” that survives a motion to dismiss. Whereas the
model form alleges that the defendant struck the plaintiff with his car
while plaintiff was crossing a particular highway at a specified date
and time, the complaint here furnishes no clue as to which of the four
ILECs (much less which of their employees) supposedly agreed, or
when and where the illicit agreement took place. A defendant wishing
to prepare an answer in the simple fact pattern laid out in Form 9
would know what to answer; a defendant seeking to respond to
plaintiffs’ conclusory allegations in the § 1 context would have little
idea where to begin.

Id. at 565 n.10. The Court was careful to emphasize that it was not applying a heightened or
particularized pleading standard, which is only required for those categories of claims falling under
Rule 9, and explained its “concern [wa]s not that the allegations in the complaint were insufficiently
‘particular[ized]’; rather, the complaint warranted dismissal because it failed in toto to render
plaintiffs’ entitlement to relief plausible.” Id. at 569 n.14 (internal citation omitted). The Court
concluded: “[ W]e do not require heightened fact pleading of specifics, but only enough facts to state
a claim to relief that is plausible on its face. Because the plaintiffs here have not nudged their claims
across the line from conceivable to plausible, their complaint must be dismissed.” Id. at 570.

The Igbal Decision

Two years after Twombly, the Supreme Court elaborated on the pleading standards discussed

in Twombly in Ashcrofi v. Igbal, 129 S. Ct. 1937 (2009). In Igbal, the plaintiff, a citizen of Pakistan
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and a Muslim, was arrested on criminal charges and detained by federal officials. Id. at 1942. The
plaintiff alleged that he was deprived of constitutional rights, and sued numerous federal officials,
including former Attorney General John Ashcroft and FBI Director Robert Mueller. /d. Ashcroft
and Mueller were the only appellants. /d. The complaint alleged that “they adopted an
unconstitutional policy that subjected the plaintiff to harsh conditions of confinement on account of
his race, religion, or national origin.” Id.

The Igbal Court explained that “the pleading standard Rule 8 announces does not require
‘detailed factual allegations,” but it demands more than an unadorned,
the-defendant-unlawfully-harmed-me accusation.” Id. at 1949 (citing Twombly, 550 U.S. at 555).
With respect to the “plausibility” standard described in Twombly, Igbal explained that “[a] claim has
facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Igbal, 129 S. Ct. at
1949 (citing Twombly, 550 U.S. at 556). The Igbal Court noted that “[t]he plausibility standard is
not akin to a ‘probability requirement,’ but it asks for more than a sheer possibility that a defendant
has acted unlawfully.” Id. (citing Twombly, 550 U.S. at 556). “Where a complaint pleads facts that
are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between possibility and
plausibility of ‘entitlement to relief.””” Id. (quoting Twombly, 550 U.S. at 557). The Court
explained:

Two working principles underlie our decision in 7wombly. First, the
tenet that a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusions. Threadbare
recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice. [Twombly, 550 U.S.] at 555,
127 S. Ct. 1955 (Although for the purposes of a motion to dismiss we

must take all of the factual allegations in the complaint as true, we
“are not bound to accept as true a legal conclusion couched as a
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factual allegation” (internal quotation marks omitted)). Rule 8 marks
a notable and generous departure from the hyper-technical,
code-pleading regime of a prior era, but it does not unlock the doors
of discovery for a plaintiff armed with nothing more than
conclusions. Second, only a complaint that states a plausible claim
for relief survives a motion to dismiss. Id., at 556, 127 S. Ct. 1955.
Determining whether a complaint states a plausible claim for relief
will, as the Court of Appeals observed, be a context-specific task that
requires the reviewing court to draw on its judicial experience and
common sense. 490 F.3d, at 157-158. But where the well-pleaded
facts do not permit the court to infer more than the mere possibility
of misconduct, the complaint has alleged—but it has not
“show[n]"—*"that the pleader is entitled to relief.” FED. RULE C1v.
Proc. 8(a)(2).

Id. at 1949-50 (second alteration in original).

The Igbal Court set out a two-step procedure for evaluating whether a complaint should be
dismissed:

[A] court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusions,
are not entitled to the assumption of truth. While legal conclusions
can provide the framework of a complaint, they must be supported by
factual allegations. When there are well-pleaded factual allegations,
a court should assume their veracity and then determine whether they
plausibly give rise to an entitlement to relief.
Id. at 1950.

In analyzing the complaint in /gbal, the Court noted that it alleged that Ashcroft and Mueller
“*knew of, condoned, and willfully and maliciously agreed to subject [the plaintiff]’ to harsh
conditions of confinement ‘as a matter of policy, solely on account of [his] religion, race, and/or
national origin and for no legitimate penological interest’”; that Ashcroft “was the ‘principal
architect’ of this invidious policy”; and that Mueller “was ‘instrumental’ in adopting and executing
it.” Id. at 1951 (citations omitted). The Court found these allegations to be conclusory, that they

“amount[ed] to nothing more than a ‘formulaic recitation of the elements’ of a constitutional
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discrimination claim,” and that they were not entitled to a presumption of veracity. /d. (citations
omitted).

Turning to the factual allegations in the complaint, the /gbal Court noted that the complaint
alleged that the FBI, under Mueller’s direction, arrested and detained thousands of Arab Muslim men
as part of its investigation of the September 11 attacks, and that the policy of holding detainees in
highly restrictive conditions until cleared by the FBI was approved by Ashcroft and Mueller. /d.
The Court concluded that while these allegations were consistent with Ashcroft and Mueller
designating detainees of “high interest” because of their race, religion, or national origin, there were
more likely explanations that prevented the allegations from plausibly establishing a claim. See id.
Because the September 11 attacks were perpetrated by Arab Muslim hijackers claiming to be
members of Al Qaeda, an Islamic fundamentalist group, the Court found that “[i]t should come as
no surprise that a legitimate policy directing law enforcement to arrest and detain individuals because
of their suspected link to the attacks would produce a disparate, incidental impact on Arab Muslims,
even though the purpose of the policy was to target neither Arabs nor Muslims.” /d. The Court also
noted that while there were additional allegations against other defendants, the only factual allegation
against the appellants was that they “adopt[ed] a policy approving ‘restrictive conditions of
confinement’ for post-September-11 detainees until they were ‘cleared’ by the FBL.”” Igbal, 129
S. Ct. at 1952. The Court said this was not enough:

Accepting the truth of that allegation, the complaint does not show,
or even intimate, that petitioners purposefully housed detainees in the
ADMAX SHU due to their race, religion, or national origin. All it
plausibly suggests is that the Nation’s top law enforcement officers,
in the aftermath of a devastating terrorist attack, sought to keep
suspected terrorists in the most secure conditions available until the
suspects could be cleared of terrorist activity. Respondent does not

argue, nor can he, that such a motive would violate petitioners’

13



constitutional obligations. He would need to allege more by way of
factual content to “nudg[e]” his claim of purposeful discrimination
“across the line from conceivable to plausible.” Twombly, 550 U.S.,
at 570, 127 S. Ct. 1955.

1d.

The Igbal Court also rejected the plaintiff’s argument that because the Federal Rules allowed
pleading discriminatory intent “generally,” his complaint was sufficient. /d. at 1954. The Court
explained:

It is true that Rule 9(b) requires particularity when pleading “fraud or
mistake,” while allowing “[m]alice, intent, knowledge, and other
conditions of a person’s mind [to] be alleged generally.” But
“generally” is a relative term. In the context of Rule 9, it is to be
compared to the particularity requirement applicable to fraud or
mistake. Rule 9 merely excuses a party from pleading discriminatory
intent under an elevated pleading standard. It does not give him
license to evade the less rigid—though still operative—strictures of
Rule 8. And Rule 8 does not empower respondent to plead the bare
elements of his cause of action, affix the label “general allegation,”
and expect his complaint to survive a motion to dismiss.
Id. (internal citation omitted).

Finally, the Igbal Court also confirmed that the pleading requirements described in Twombly
are not limited to the antitrust context present in that case. See id. at 1953 (holding that the argument
that “7Twombly should be limited to pleadings made in the context of an antitrust dispute . . . is not
supported by Twombly and is incompatible with the Federal Rules of Civil Procedure”). The Court
explained that “[t]hough Twombly determined the sufficiency of a complaint sounding in antitrust,
the decision was based on our interpretation and application of Rule 8,” which “in turn governs the
pleading standard ‘in all civil actions and proceedings in the United States district courts.”” Id.
(citations omitted). The Igbal Court also confirmed Twombly’s rejection of case-management as an

appropriate alternative to disposing of implausible claims, particularly in the context of qualified

14



immunity:

Our rejection of the careful-case-management approach is especially
important in suits where Government-official defendants are entitled
to assert the defense of qualified immunity. The basic thrust of the
qualified-immunity doctrine is to free officials from the concerns of
litigation, including “avoidance of disruptive discovery.” There are
serious and legitimate reasons for this. If a Government official is to
devote time to his or her duties, and to the formulation of sound and
responsible policies, it is counterproductive to require the substantial
diversion that is attendant to participating in litigation and making
informed decisions as to how it should proceed. Litigation, though
necessary to ensure that officials comply with the law, exacts heavy
costs in terms of efficiency and expenditure of valuable time and
resources that might otherwise be directed to the proper execution of
the work of the Government. The costs of diversion are only
magnified when Government officials are charged with responding
to, as Judge Cabranes aptly put it, “a national and international
security emergency unprecedented in the history of the American
Republic.” 490 F.3d[] at 179.

Igbal, 129 S. Ct. at 1953 (internal citations omitted).*

Shortly after Igbal was decided, the Senate introduced S. 1504, The Notice Pleading
Restoration Act of 2009, which provided that a federal court cannot dismiss a complaint under
Federal Rule of Civil Procedure 12(b)(6) or (e), except under the standards set forth in Conley v.
Gibson, 355 U.S. 41 (1957). The House introduced H.R. 4115, The Open Access to Courts Act of

2009, which provided: “A court shall not dismiss a complaint under subdivision (b)(6), (¢) or (e) of

* The Supreme Court found that Igbal’s complaint “fail[ed] to plead sufficient facts to state a claim for purposeful and
unlawful discrimination against petitioners,” and remanded to allow the “Court of Appeals [to] decide in the first instance
whether to remand to the District Court so that respondent can seek leave to amend his deficient complaint.” Igbal, 129
S. Ct. at 1954. On remand, the Second Circuit noted that it was “accustomed to reviewing a district court’s decision
whether to grant or deny leave to amend, rather than making that decision . . . in the first instance,” and found “no need
to depart from the ordinary course . ...” Igbal v. Ashcroft, 574 F.3d 820, 822 (2d Cir. 2009) (per curiam). The Second
Circuit remanded to the district court “for further proceedings in light of the Supreme Court’s decision in Ashcroft v.
Igbal, 129 S. Ct. 1937.” Id. “‘On September 29, 2009, the remaining parties in /gbal filed a document in [the Second
Circuit] stipulating that the appeal was to be ‘withdrawn from active consideration before the Court . . . because a
settlement ha[d] been reached in principle between Javaid Iqbal and defendant United States.”” Arar v. Ashcroft, 585
F.3d 559, 585 n.8 (2d Cir. 2009) (Sack, J., dissenting) (quoting Igbal v. Hasty, No. 05-5768-cv (2d Cir. Sept. 30, 2009),
“Stipulation Withdrawing Appeal from Active Consideration” dated September 29, 2009), cert. denied, --- S. Ct. ----,
No. 09-923,2010 WL 390379 (Jun. 14, 2010).
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Rule 12 of the Federal Rules of Civil Procedure unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of the claim which would entitle the plaintiff to relief. A court shall
not dismiss a complaint under one of those subdivisions on the basis of a determination by the judge
that the factual contents of the complaint do not show the plaintiff’s claim to be plausible or are
insufficient to warrant a reasonable inference that the defendant is liable for the misconduct
alleged.”

SUPREME COURT UPDATE

o Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 1309,2011 WL 977060 (Mar. 22, 2011).
The Supreme Court examined the question of “whether a plaintiff can state a claim for
securities fraud under § 10(b) of the Securities and Exchange Act of 1934 and Securities and
Exchange Commission (SEC) Rule 10b-5, based on a pharmaceutical company’s failure to
disclose reports of adverse events associated with a product if the reports do not disclose a
statistically significant number of adverse events.” Id. at *3 (internal citations omitted). The
plaintiffs had asserted that Matrixx Initiatives, Inc. and three of its executives (collectively,
“Matrixx’) failed to disclose reports of a possible link between its cold remedy product
(Zicam) and loss of smell (anosmia). Id. The Court’s unanimous decision rejected the
defendants’ argument that the complaint did not adequately allege that Matrixx made a
material representation or omission or that it acted with scienter because it did not allege that
Matrixx knew of a statistically significant number of adverse events requiring disclosure.
Id. The Court declined to adopt a bright-line rule, explaining that “[a]lthough in many cases
reasonable investors would not consider reports of adverse events to be material information,
respondents have alleged facts plausibly suggesting that reasonable investors would have
viewed these particular reports as material.” Id. The Court noted that “Respondents have
also alleged facts ‘giving rise to a strong inference’ that Matrixx ‘acted with the required
state of mind.”” Id. (citation omitted). The Court affirmed the Ninth Circuit’s decision to
reverse dismissal of the complaint.°®

The Court noted that the lower courts had properly assumed all facts alleged in the complaint
to be true, citing Igbal. Matrixx, 2011 WL 977060, at *4. The Court declined to adopt a

> The Senate bill stated that it applied “[e]xcept as otherwise expressly provided by an Act of Congress or by an
amendment to the Federal Rules of Civil Procedure which takes effect after the date of enactment of this Act.” The
House bill stated that it applied “except as otherwise expressly provided by an Act of Congress enacted after the date
of the enactment of this section or by amendments made after such date to the Federal Rules of Civil Procedure pursuant
to the procedures prescribed by the Judicial Conference under this chapter.”

® For a full description of the Ninth Circuit’s opinion and a more detailed description of the facts alleged in the
complaint, see the discussion of the Ninth Circuit opinion later in this memo.
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bright-line rule that lack of statistical significance of adverse event reports precluded those
reports from being material to reasonable investors, explaining that the “contextual inquiry
may reveal in some cases that reasonable investors would have viewed reports of adverse
events as material even though the reports did not provide statistically significant evidence
of a causal link.” /d. at *11 (footnote omitted). The Court then held that the complaint
adequately pleaded materiality:

Applying Basic|, Inc. v. Levinson, 485 U.S. 224 (1988)]’s
“total mix” standard in this case, we conclude that respondents have
adequately pleaded materiality. This is not a case about a handful of
anecdotal reports, as Matrixx suggests. Assuming the complaint’s
allegations to be true, as we must, Matrixx received information that
plausibly indicated areliable causal link between Zicam and anosmia.
That information included reports from three medical professionals
and researchers about more than 10 patients who had lost their sense
of smell after using Zicam. Clarot [(Matrix’s vice president for
research and development)] told Linschoten [(a researcher treating
someone who had lost their sense of smell after using Matrixx’s
product)] that Matrixx had received additional reports of anosmia.
(In addition, during the class period, nine plaintiffs commenced four
product liability lawsuits against Matrixx alleging a causal link
between Zicam use and anosmia.) Further, Matrixx knew that
Linschoten and Dr. Jafek [(a colleague of Linschoten who had
observed patients suffering from anosmia after using Matrixx’s
product)] had presented their findings about a causal link between
Zicam and anosmia to a national medical conference devoted to
treatment of diseases of the nose. Their presentation described a
patient who experienced severe burning in his nose, followed
immediately by a loss of smell, after using Zicam—suggesting a
temporal relationship between Zicam use and anosmia.

Critically, both Dr. Hirsch and Linschoten had also drawn
Matrixx’s attention to previous studies that had demonstrated a
biological causal link between intranasal application of zinc and
anosmia. Before his conversation with Linschoten, Clarot, Matrixx’s
vice president of research and development, was seemingly unaware
of these studies, and the complaint suggests that, as of the class
period, Matrixx had not conducted any research of its own relating to
anosmia. Accordingly, it can reasonably be inferred from the
complaint that Matrixx had no basis for rejecting Dr. Jafek’s findings
out of hand.

We believe that these allegations suffice to “raise a reasonable
expectation that discovery will reveal evidence” satisfying the
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materiality requirement, Bell Atlantic Corp. v. Twombly, 550 U.S.
544,556,127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007), and to “allo[w]
the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged,” Igbal, 556 U.S., at ----, 129 S. Ct., at ----
(slip op., at 14). The information provided to Matrixx by medical
experts revealed a plausible causal relationship between Zicam Cold
Remedy and anosmia. Consumers likely would have viewed the risk
associated with Zicam (possible loss of smell) as substantially
outweighing the benefit of using the product (alleviating cold
symptoms), particularly in light of the existence of many alternative
products on the market. Importantly, Zicam Cold Remedy allegedly
accounted for 70 percent of Matrixx’s sales. Viewing the allegations
of the complaint as a whole, the complaint alleges facts suggesting a
significant risk to the commercial viability of Matrixx’s leading
product.

It is substantially likely that a reasonable investor would have
viewed this information “‘as having significantly altered the [ ‘Jtotal
mix|[’] of information made available.”” Basic, 485 U.S., at 232, 108
S. Ct. 978 (quoting 7SC Industries, 426 U.S., at 449, 96 S. Ct. 2126).
Matrixx told the market that revenues were going to rise 50 and then
80 percent. Assuming the complaint’s allegations to be true,
however, Matrixx had information indicating a significant risk to its
leading revenue-generating product. Matrixx also stated that reports
indicating that Zicam caused anosmia were “‘completely unfounded
and misleading’” and that “‘the safety and efficacy of zinc gluconate
for the treatment of symptoms related to the common cold have been
well established.”” Importantly, however, Matrixx had evidence of
a biological link between Zicam’s key ingredient and anosmia, and it
had not conducted any studies of its own to disprove that link. In
fact, as Matrixx later revealed, the scientific evidence at that time was
““insufficient . . . to determine if zinc gluconate, when used as
recommended, affects a person’s ability to smell.””

Assuming the facts to be true, these were material facts
“necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading.” 17
CFR § 240.10b-5(b). We therefore affirm the Court of Appeals’
holding that respondents adequately pleaded the element of a material
misrepresentation or omission.

Id. at *12-13 (footnotes and additional internal citations omitted) (omission in original).

During its discussion of the adequacy of the pleadings, the Court noted that “to survive a
motion to dismiss, respondents need only allege ‘enough facts to state a claim to relief that
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is plausible on its face.”” Id. at *12 n.12 (quoting Twombly, 550 U.S. at 570). The Court
found the allegations plausible, holding that they “plausibly suggest[ed] that Dr. Jafek and
Linschoten’s conclusions were based on reliable evidence of a causal link between Zicam
and anosmia,” and that the existence of the studies cited in the complaint “suggest[ed] a
plausible biological link between zinc and anosmia, which, in combination with the other
allegations, [wa]s sufficient to survive a motion to dismiss.” Id. at *12 nn.12—13.

The Court also concluded that “Matrixx’s proposed bright-line rule requiring an allegation
of statistical significance to establish a strong inference of scienter [wa]s just as flawed as
its approach to materiality.” Matrixx, 2011 WL 977060, at *13. The Court explained:

The inference that Matrixx acted recklessly (or intentionally,
for that matter) is at least as compelling, if not more compelling, than
the inference that it simply thought the reports did not indicate
anything meaningful about adverse reactions. According to the
complaint, Matrixx was sufficiently concerned about the information
it received that it informed Linschoten that it had hired a consultant
to review the product, asked Linschoten to participate in animal
studies, and convened a panel of physicians and scientists in response
to Dr. Jafek’s presentation. It successfully prevented Dr. Jafek from
using Zicam’s name in his presentation on the ground that he needed
Matrixx’s permission to do so. Most significantly, Matrixx issued a
press release that suggested that studies had confirmed that Zicam
does not cause anosmia when, in fact, it had not conducted any
studies relating to anosmia and the scientific evidence at that time,
according to the panel of scientists, was insufficient to determine
whether Zicam did or did not cause anosmia.

These allegations, “taken collectively,” give rise to a “cogent
and compelling” inference that Matrixx elected not to disclose the
reports of adverse events not because it believed they were
meaningless but because it understood their likely effect on the
market. Tellabs[, Inc. v. Makor Issues & Rights, Ltd.], 551 U.S.
[308,] 323, 324, 127 S. Ct. 2499 [(2007)]. “[A] reasonable person”
would deem the inference that Matrixx acted with deliberate
recklessness (or even intent) “at least as compelling as any opposing
inference one could draw from the facts alleged.” Id., at 324, 127 S.
Ct. 2499. We conclude, in agreement with the Court of Appeals, that
respondents have adequately pleaded scienter. Whether respondents
can ultimately prove their allegations and establish scienter is an
altogether different question.

Id. at *14 (footnote omitted).
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Skinner v. Switzer, 131 S. Ct. 1289, 2011 WL 767703 (Mar. 7, 2011). Skinner, a state
prisoner who had been convicted of capital murder and sentenced to death, filed an action
under 42 U.S.C. § 1983,7 alleging that the district attorney’s refusal to allow him access to
biological evidence for purposes of DNA forensic testing violated his right to due process.
The district court dismissed Skinner’s suit for failure to state a claim, reasoning that post-
conviction requests for DNA evidence may only be made in habeas corpus proceedings, not
under § 1983. The Fifth Circuit affirmed. The Supreme Court reversed, 6-3, holding that
Skinner had properly invoked § 1983. Justice Ginsburg delivered the opinion of the Court,
in which Justices Roberts, Scalia, Breyer, Sotomayor, and Kagan joined. Justice Thomas
filed a dissenting opinion, in which Justices Kennedy and Alito joined.

The Supreme Court began its discussion by reviewing the standard governing consideration
of a motion to dismiss for failure to state a claim. The Court stated:

Because this case was resolved on a motion to dismiss for
failure to state a claim, the question below was “not whether
[Skinner] will ultimately prevail” on his procedural due process
claim, see Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40
L. Ed. 2d 90 (1974), but whether his complaint was sufficient to cross
the federal court’s threshold, see Swierkiewicz v. Sorema N. A., 534
U.S. 506, 514, 122 S. Ct. 992, 152 L. Ed. 2d 1 (2002). Skinner’s
complaint is not a model of the careful drafter’s art, but under the
Federal Rules of Civil Procedure, a complaint need not pin plaintiff’s
claim for relief to a precise legal theory. Rule 8(a)(2) of the Federal
Rules of Civil Procedure generally requires only a plausible “short
and plain” statement of the plaintiff’s claim, not an exposition of his
legal argument. See 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE
& PROCEDURE § 1219, pp. 277-278 (3d ed. 2004 and Supp.2010).

Skinner, 2011 WL 767703, at *6.8
The dissenting opinion did not mention this passage or discuss any pleading issue.

Ashcroft v. Al-Kidd, No. 10-98, 131 S. Ct. 415 (Oct. 18, 2010). On October 18, 2010, the
Supreme Court granted certiorari and agreed to review the Ninth Circuit’s opinion in

7 Under § 1983, “[e]very person who, under color of any statute, ordinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding
for redress . . ..” 42 U.S.C. § 1983. This statute will be referred to in this memo as “§ 1983.”

¥ The Court’s citation of its prior opinion in Swierkiewicz may be noteworthy. In Fowlerv. UPMC Shadyside, 578 F.3d
203 (3d Cir. 2009), infra, the Third Circuit questioned the continuing vitality of Swierkiewicz, while several other courts
have favorably cited Swierkiewicz since Twombly and Igbal.
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Ashcroftv. Al-Kidd, 580 F.3d 949 (9th Cir. 2009), discussed below. The Court will consider
two questions:

1. Whether the court of appeals erred in denying petitioner absolute immunity
from the pretext claim.

2. Whether the court of appeals erred in denying petitioner qualified immunity
from the pretext claim based on the conclusions that (a) the Fourth
Amendment prohibits an officer from executing a valid material witness
warrant with the subjective intent of conducting further investigation or
preventatively detaining the subject; and (b) this Fourth Amendment rule was
clearly established at the time of respondent’s arrest.

The Court decided the case on May 31, 2011. See 131 S. Ct. 2074 (2011). The Court
reversed and remanded, but its opinion did not mention /gbal’s discussion of pleading
standards and stated that the Court would construe the factual allegations as true because the
case arose from a motion to dismiss.
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CircUuIlT COURT CASE LAW INTERPRETING 10BAL

First Circuit

. Soto-Torres v. Fraticelli, 654 F.3d 153, 2011 WL 3632450 (Ist Cir. Aug. 19, 2011).
Plaintiff Soto-Torres filed a complaint under Bivens against defendant Luis Fraticelli, an FBI
agent, claiming unlawful detention and excessive force during the execution of a search
warrant. Fraticelli was the Special Agent in Charge (SAC) of the FBI’s operations in Puerto
Rico. The complaint alleged

actions during the September 23, 2005, execution of a search warrant
by FBI or other federal agents on the residence of Filiberto Ojeda
Rios, a notorious fugitive and convicted felon who was thought to be
dangerous and hiding in a house in Hormigueros, Puerto Rico. That
house was near the property of Soto-Torres’s parents. The complaint
alleges that, in the course of these operations, unnamed FBI agents
assaulted Soto—Torres, pushed him to the ground and handcuffed him,
and detained him in handcuffs for approximately four hours without
explaining the basis of his detention. Although SAC Fraticelli was
in charge of the operation, he was not present during the operation
and had no personal contact with Soto-Torres.

Id. at *1.

The district court denied defendant’s motion to dismiss the complaint on grounds of qualified
immunity. The First Circuit reversed and directed judgment for defendant on the basis of
qualified immunity.

The court of appeals related in detail the background of the complaint, as follows:

We provide some undisputed background facts, agreed upon
by the parties. Soto-Torres’s claims arise out of an FBI operation to
apprehend Filiberto Ojeda Rios, a Puerto Rico fugitive and leader of
the Macheteros group. The Macheteros have claimed responsibility
for acts of violence in Puerto Rico, including the murders of a police
officer in 1978 and U.S. Navy sailors in 1979 and 1982. In 1983,
Macheteros operatives robbed a Wells Fargo facility in West
Hartford, Connecticut. Two years later, when FBI agents acted to
arrest Ojeda and other Macheteros members in connection with the
robbery, Ojeda shot and wounded an agent. He was acquitted of the
shooting charge in a 1989 trial in which he represented himself.

In 1990, while released on bond pending his trial for the
armed robbery charges, Ojeda severed his electronic monitoring
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device and fled; the next day the U.S. District Court for the District
of Connecticut issued a warrant for his arrest. In 1992, Ojeda was
tried in absentia for the armed robbery, convicted on fourteen counts,
and sentenced to fifty-five years in prison.

In early September 2005, the San Juan FBI determined that
Ojeda was living in a house in Hormigueros on the west side of
Puerto Rico. At this time there were warrants for Ojeda’s arrest both
for his 1990 flight and for his 1992 conviction. Consistent with the
hazards of the operation, on September 22, 2005, “a team of FBI
sniper-observers initiated surveillance of the Ojedaresidence.” Their
surveillance “continue[d] until September 23, 2005.”

The parents of Soto-Torres lived within “hundreds of feet” of
this Ojeda target residence. The two properties did not adjoin, and
from Soto-Torres’s parents’ home “there was no visibility toward the
targeted residence” due to “the topography of the place.” No warrant
was requested to search Soto-Torres’s parents’ property. During the
period of the FBI surveillance, Soto-Torres went to his parents’
property “on a daily basis” to feed his horse.

On September 23, 2005, at approximately 3:45 p.m., Soto-
Torres arrived at his parents’ property to feed his horse and work on
fences on the property. At some point between 4:10 p.m. and 4:15
p.m., two unidentified helicopters flew overhead and “several
vehicles . . . full of armed federal agents” arrived at the property.

Soto-Torres alleges that these agents “assaulted and pushed
[him] to the floor” and that he was subsequently “detained and
handcuffed behind his back for almost four hours” while being
“strongly interrogated by several federal agents.” He alleges that the
agents “pointed their firearms” toward him for “most of” this time
and threatened to put him in prison. He alleges that he was not told
what was happening until his eventual release at around 8:00 p.m.,
“having be[en] placed under the most severe mental distress for
almost four (4) hours.” As injury, he alleges that this detention and
treatment caused him “physical harm and emotional suffering,” such
that he “required psychological and medical treatment.”

Soto-Torres does not allege that SAC Fraticelli was present
when these events occurred or that Fraticelli witnessed their
occurrence. Rather, he makes only two relevant allegations. He
alleges that Fraticelli “was the officer in charge during the incident”
and that he “participated in or directed the constitutional violations
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alleged . . . or knew of the violation[s] and failed to act to prevent
them.” These are the only allegations that address Fraticelli’s
involvement in Soto-Torres’s detention.

Id. at *2-3.

The court of appeals found that the plaintiff’s complaint failed to adequately allege defendant
Fraticelli’s personal involvement in the alleged events. The court reasoned:

A plaintiff bringing a Bivens action “must plead that each
Government-official defendant, through the official’s own individual
actions, has violated the Constitution.” Igbal, 129 S. Ct. at 1948.
There is no vicarious liability. See id. (citing Monell v. Dep’t of Soc.
Servs., 436 U.S. 658, 691, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978)).

As to an assertion of supervisory liability, we held in
Maldonado that a supervisor may not be held liable for the
constitutional violations committed by his or her subordinates, unless
there is an “‘affirmative link’ between the behavior of a subordinate
and the action or inaction of his supervisor . . . such that the
supervisor’s conduct led inexorably to the constitutional violation.”
568 F.3d at 275 (quoting Pineda v. Toomey, 533 F.3d 50, 54 (1st
Cir.2008)) (internal quotation marks omitted).

In determining whether the facts alleged in the complaint are
sufficient to survive the Rule 12(c) motion, we employ a two-pronged
approach. The first prong is to identify the factual allegation[s] and
to identify statements in the complaint that merely offer legal
conclusions couched as facts or are threadbare or conclusory.
Ocasio—Hernandez v. Fortuiio—Burset, 640 F.3d 1,12 (1stCir. 2011).
“[S]ome allegations, while not stating ultimate legal conclusions, are
nevertheless so threadbare or speculative that they fail to cross ‘the
line between the conclusory and the factual.”” Pernalbert—Rosa v.
Fortunio—Burset, 631 F.3d 592, 595 (Ist Cir. 2011) (quoting
Twombly, 550 U.S. at 557 n.5).

The second prong is to ask whether the facts alleged would
“allow][ ] the court to draw the reasonable inference that the defendant
is liable for the misconduct alleged.” Igbal, 129 S. Ct. at 1949. “The
make-or-break standard ... is that the combined allegations, taken as
true, must state a plausible, not a merely conceivable, case for relief.”
Sepulveda-Villarini v. Dep’t of Educ. of P.R., 628 F.3d 25, 29 (1st
Cir. 2010). “The plausibility standard is not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility that a
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defendant has acted unlawfully.” Id. (quoting Igbal, 129 S. Ct. at
1949) (internal quotation marks omitted).

When a complaint pleads facts that are ““merely consistent
with’ a defendant’s liability, it ‘stops short of the line between
possibility and plausibility of entitlement to relief.”” Igbal, 129 S. Ct.
at 1949 (quoting Twombly, 550 U.S. at 557).

Soto-Torres essentially brings this suit on a theory of
supervisory liability. The only allegations in the complaint linking
Fraticelli with the detention of Soto-Torres are that Fraticelli “was the
officer in charge during the incident” and that he “participated in or
directed the constitutional violations alleged herein, or knew of the
violation[s] and failed to act to prevent them.” Igbal and our
precedents applying it make clear that these claims necessarily fail.

As our discussion of the law of supervisory liability makes
clear, the allegation that Fraticelli was “the officer in charge” does not
come close to meeting the required standard.

While the complaint states that Fraticelli “participated in or
directed the constitutional violations alleged herein,” it provided no
facts to support either that he “participated in” or “directed” the
plaintiff’s detention. In some sense, all high officials in charge of a
government operation “participate in” or “direct” the operation. Igbal
makes clear that this is plainly insufficient to support a theory of
supervisory liability and fails as a matter of law.

For the complaint to have asserted a cognizable claim, it was
required to allege additional facts sufficient to make out a violation
of a constitutional right. Those additional facts would then be
measured against the standards for individual liability. The complaint
would have had to plead facts supporting a plausible inference that
Fraticelli personally directed the officers to take those steps against
plaintiff which themselves violated the Constitution in some way.
Such a pleading would then have been tested to see whether the
standards for immunity had been met. But in this case, the complaint
does not even meet the first prong of our two-part Igbal inquiry.

Our precedents make clear that it is not enough to state that a

defendant “was the officer in charge during the incident” and that he
“participated in or directed the constitutional violations” alleged. We
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so held in Maldonado, where we dismissed a claim against a mayor
who promulgated a no-pets policy in municipal housing properties
that led to the killing of pets by subordinate officials. 568 F.3d at
273-74. We explained the dismissal by observing that the mayor’s
alleged level of involvement in the killing of the pets was
“insufficient to support a finding of liability,” id. at 273, even though
the complaint alleged that the mayor observed one of the raids and
“supervised, directly or indirectly, the agencies involved,” id. at 274.
The complaint identified “no policy which authorized the killing of
the pets, much less one which the Mayor authorized.” Id. at 273. It
is also the effect of our ruling in Perialbert—Rosa, where we held that
a complaint did not sufficiently allege the involvement of a governor
in the alleged politically motivated termination of the plaintiff, who
worked at the governor’s mansion. 631 F.3d at 595. The complaint
merely stated that the governor was in charge of approving all
personnel decisions at the mansion, including the termination of the
plaintiff, and that the governor “knew or assumed” that the plaintiff
belonged to a different political party. Id.

Soto-Torres’s allegations about Fraticelli's active involvement
are no more concrete than those of the plaintiffin /gbal. The plaintiff
in Igbal alleged that Attorney General Ashcroft and FBI Director
Mueller “knew of, condoned, and . . . agreed to subject’” him to harsh
conditions of detention, and that Ashcroft was the “principal
architect” of the policy that led to his detention and that Mueller was
“instrumental” in adopting and executing it. Igbal, 129 S. Ct. at
1951. The Court deemed those bare allegations to be too conclusory
to be “entitled to the assumption of truth.” /d.

As to Soto-Torres’s alternative formulation that Fraticelli
“knew of the violation[s] and failed to act to prevent them,” his
factual allegations are again insufficient. The complaint does not
provide facts regarding what Fraticelli is alleged to have known
when, nor does it specify how he is alleged to have known it, or how
he somehow personally caused the detention.

Soto-Torres has been unable to provide adequate facts
although he has twice amended his complaint over a period of many
years. If Soto-Torres “had any basis beyond speculation for charging
[Fraticelli] with knowing participation in the wrong, it seems almost
certain that this would have been mentioned.” Perialbert—Rosa, 631
F.3d at 596.

Id. at *3-5 (footnotes omitted).
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Roman-Oliveras v. Puerto Rico Elec. Power Auth., 655 F.3d 43,2011 WL 3621548 (1st
Cir. Aug. 18, 2011). Plaintiff Hector Roman-Oliveras filed a complaint against defendant
Puerto Rico Electric Power Authority (“PREPA”), its managers James Velez and Julio
Renta, and others, alleging that after over twenty years of successful employment with
PREPA despite suffering from schizophrenia, he was inexplicably removed from his job in
2006, required to undergo multiple medical evaluations, and then terminated even though
each evaluation pronounced him fit to work. The complaint alleged, among other things,
claims under the Americans with Disabilities Act (ADA), asserting that PREPA terminated
plaintiff because of his medical condition.

The court of appeals summarized the complaint as follows:

Before the events at issue in this litigation, Roméan had
worked successfully for PREPA for twenty-two years while receiving
regular psychiatric treatment for schizophrenia. The condition had
been diagnosed more than thirty years earlier. Roman received
excellent evaluations and was always available for overtime work.
Beginning in 2005, Romén’s immediate superior, defendant James
Vélez, and the plant superintendent, defendant Julio Renta, made
Roman’s life difficult in retaliation for his union activities and role as
a “leader of workm[e]n.” Romdn’s complaint states that the PREPA
supervisors harassed him, “making improper rude comments against
him, taking adverse person[ne]l action and fabricating labor cases
against him.” The complaint accuses the defendants of attempting on
one occasion to transfer Roman “without the benefit of paying him
[food] and car allowance” and of treating him “differently from
similarly situated individuals outside of his protected group.” The
complaint further alleges that Vélez and Renta used false information
and “their official positions improperly as employees and engineers
of co-defendant PREPA” to cause harm to Roman.

On March 1, 2006, PREPA’s social worker asked the
Authority’s physician to bar Roman from working until he was
evaluated by a psychiatrist, and PREPA thereafter did not allow him
to work. On April 24, the social worker received the psychiatric
report, which stated that Roman could resume his duties. On May 23,
PREPA “formally acknowledge[d]” the psychiatrist’s report and
recommendation. Roman, however, remained out of work,
involuntarily, despite the satisfactory report. On August 7, PREPA’s
physician ordered “asbestos [ ] medical evaluations” of Roman. The
resulting report stated that Roman was “fit for duties including as per
his psychiatric condition.”
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Although PREPA’s physicians recommended on October 17
that Roman return to work, and he repeatedly asked to return,
defendant Renta requested additional medical evaluations on
November 13 and referred Roman for an involuntary medical leave.
Romaén also was asked for the evaluations of his private doctors. In
January 2007, he submitted the requested medical certification from
his psychiatrist. Despite findings by “[a]ll of the doctors™ that
Roman was capable of resuming his work, defendants again refused
to allow him to do so, “changing the entire process of the
reinstallation of plaintff[’]s duties.”

Roman was taken off PREPA’s payroll in February 2007.
Although he alleges that he was terminated, he submitted an
employment certification in Spanish to the district court that,
according to the court, “reflects that Roman had been on medical
leave, without pay, since February 10, 2007.” The defendants
presented a translated employment certification stating that, as of
September 5, 2007, Roman remained a PREPA employee “hold[ing]
the regular position of Central Power Plant Electrician 1I.” The
complaint alleges, however, that Renta and Vélez ordered removal of
Roman's personal items from the work area, removal of his name
from his locker, and reassignment of his toolbox to another employee.

Id. at *2.

The district court dismissed the plaintiffs’ claims under the ADA on the ground that he had
failed to allege facts showing that he was disabled within the meaning ofthe ADA. The First
Circuit disagreed, and vacated the district court’s dismissal of plaintiff’s ADA claims against
PREPA. The court reasoned as follows:

To state a claim of disability discrimination under Title I of
the ADA, Roman needed to allege facts showing that (1) he was
disabled within the meaning of the Act; (2) he could perform the
essential functions of his job, with or without reasonable
accommodation, and (3) the employer took adverse action against
him, in whole or in part, because of his disability. Ruiz Rivera v.
Pfizer Pharm., LLC, 521 F.3d 76, 82 (Ist Cir. 2008); Bailey v.
Ga.-Pac. Corp.,306 F.3d 1162, 1166 (1st Cir. 2002). An individual
is disabled for purposes of the ADA if he (1) has a physical or mental
impairment that substantially limits one or more major life activities;
(2) has a record of such an impairment; or (3) is regarded as having
such an impairment. Ruiz Rivera, 521 F.3d at 82; see also 42 U.S.C.
§ 12102(2) (2008).
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The district court concluded that Roman had failed to allege
facts sufficient to establish that he was disabled under any of the
statute’s three definitions. We agree that the complaint falls short on
the first two alternatives. As to the first option, the district court
correctly noted that Roman did not allege that schizophrenia
substantially limited any aspect of his life, including his ability to
work. Indeed, the thrust of appellant’s complaint is that he was fully
capable of working, but was unfairly denied the opportunity to do so
“because of his medical condition.” He thus has not stated a claim of
disability discrimination based on the condition of schizophrenia
itself.

For a similar reason, the district court correctly found that
Romaén’s complaint failed to satisfy the “record of impairment” prong
of the disability definition. The “record” provision is designed “to
protect those who have recovered or are recovering from substantially
limiting impairments from discrimination based on their medical
history.” Bailey, 306 F.3d at 1169. Thus, to qualify for ADA
coverage on the basis of this provision, Roman would need to show
that in the past he had, “or has been misclassified as having, an
impairment that substantially limited a major life activity.” Id.
Again, because Romén has not alleged substantial limitations as a
result of schizophrenia, he failed to state an ADA claim based on
having a record of impairment.

Finally, the district court rejected appellant’s “regarded as”
claim on the ground that he had “failed to allege facts sufficient to
show that defendants ever regarded Roman's schizophrenia as having
a substantial impact on his work.” To prove a regarded as claim
against his employer, a plaintiff ordinarily must show either that the
employer (1) “mistakenly believes that [he] has a physical impairment
that substantially limits one or more major life activities,” or (2)
“mistakenly believes that an actual, nonlimiting impairment
substantially limits one or more major life activities.” Sutton v.
United Air Lines, Inc., 527 U.S. 471, 489 (1999), superseded by
statute, ADA Amendments Act of 2008, Pub.L. No. 110-325, §
2(a)(4)-(6), 122 Stat. 3553; see also Ruiz Rivera, 521 F.3d at 83;
Sullivan v. Neiman Marcus Grp., Inc., 358 F.3d 110, 117 (1st Cir.
2004). We focus on the second of these alternatives.

To survive a motion to dismiss, a plaintiff must allege “only
enough facts to state a claim to relief that is plausible on its face.”
Bell Atl. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the
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court to draw the reasonable inference that the defendant is liable for
the misconduct alleged.” Ashcroft v. Igbal, 129 S. Ct. 1937, 1949
(2009). According to the allegations in the complaint, Roman was
removed from his position and forced to undergo multiple medical
evaluations at the behest of the defendants, and also was required to
submit a medical certification from his treating psychiatrist. Despite
favorable test results each time, defendants persisted in refusing to
allow Roman to work.

Taken as true, these allegations, together with the allegation
that Roman always performed his job well, readily support three
pertinent inferences: (1) defendants mistakenly believed that Roman’s
psychiatric condition substantially limited his ability to do his job; (2)
they refused to let him work based on that erroneous, discriminatory
judgment; and (3) they repeatedly attempted to justify removing him
from his job through the psychiatric and other medical testing. To
state a violation of the ADA when the major life activity at issue is
working, however, Roman must show “‘not only that the employer
thought that he was impaired in his ability to do the job that he held,
but also that the employer regarded him as substantially impaired in
“either a class of jobs or a broad range of jobs in various classes as
compared with the average person having comparable training, skills,
and abilities.””” Ruiz Rivera, 521 F.3d at 83 (quoting Sullivan, 358
F.3d at 117 (quoting Murphy v. United Parcel Serv., Inc., 527 U.S.
516, 523 (1999))).

Although the complaint does not explicitly assert that PREPA
had such a broad perception of Romén’s incapacity, the allegations
are sufficient to embrace that contention. According to the complaint,
PREPA removed Roman from his position without any meaningful
effort to offer him alternative positions appropriate for whatever
limitations his employer attributed to him. Roman alleges one
attempted transfer, but his objections to it—based on denial of food
and travel allowance—suggest it was a temporary relocation rather
than reassignment to a new position deemed more suitable for his
abilities. In any event, given that the disability at issue is a mental
condition rather than a discrete physical limitation, defendants’
actions in removing Roman and repeatedly demanding psychiatric
evaluations permit the inference that defendants deemed him
disqualified from a broad range of jobs. Cf. Quiles-Quiles v.
Henderson, 439 F.3d 1, 6-7 (1st Cir. 2006) (concluding that
supervisors’ belief that plaintiff’s mental impairment posed a safety
risk to coworkers, “preclud[ing] him from holding most jobs in our
economy,” permitted jurors to find that employer regarded him as
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disabled); Watts v. United Parcel Serv., 378 F. App’x 520, 526 (6th
Cir. 2010) (unpublished) (“When a defendant flatly bars a plaintiff
from working at any job at the defendant’s company, that is generally
sufficient proof that the employer regards the plaintiff as disabled in
the major life activity of working so as to preclude the defendant
being awarded judgment as a matter of law.”).

Romaén has thus made a sufficient showing of disability within
the meaning of the ADA to survive defendants’ motion to dismiss.
His allegations easily satisfy the other two pleading prerequisites for
his claim to proceed: that he could perform the essential functions of
his job and that PREPA took adverse action against him, in whole or
in part, because of his disability. We see no alternative view of the
allegations that is “‘just as much in line’ with innocent conduct” as
with disability discrimination, Ocasio, 640 F.3d at 11 (quoting
Twombly, 550 U.S. at 554); see also Igbal, 129 S. Ct. at 1949, and
Romaén has thus passed “the line between possibility and plausibility”
in asserting a regarded-as violation of the ADA, Twombly, 550 U.S.
at 557.

We hasten to add that we offer no view on the merits of his
claim. The question at this stage of the case is not “the likelihood that
a causal connection will prove out as fact.” Sepulveda-Villarini, 628
F.3d at 30. Rather, “the standard is plausibility assuming the pleaded
facts to be true and read in a plaintiff’s favor.” 1d.; see also Twombly,
550 U.S. at 563 n.8 (“[W]hen a complaint adequately states a claim,
it may not be dismissed based on a district court’s assessment that the
plaintiff will fail to find evidentiary support for his allegations or
prove his claim to the satisfaction of the factfinder.”). Here, the
pleaded facts support “[a] plausible but inconclusive inference” of
discrimination based on disability, Sepulveda-Villarini, 628 F.3d at
30, and Roman is therefore entitled to proceed with his ADA claim.

Id. at *4-6.

. Ocasio-Hernandez v. Fortuno-Burset, 640 F.3d 1, 2011 WL 1228768 (1st Cir. Apr. 1,
2011).° Plaintiff Ocasio-Hernandez was one of fourteen maintenance and domestic workers
at the Puerto Rico governor’s mansion, known as “La Fortaleza.” Some of the workers had
held their positions for nearly twenty years. In early 2009, after the governorship of the

 The district court’s opinion, 639 F. Supp. 2d 217 (D.P.R. 2009), was included in earlier versions of this memo.
Because the First Circuit vacated that decision, the district court’s opinion has been removed from the appendix to this
memo.
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commonwealth changed hands from one political party to another with the election of
Governor Fortuno, each of the workers—without any notice or job evaluation—received a
letter of termination from Ms. Berlingeri, the Administrator at La Fortaleza. The letter did
not state any cause for the terminations. None of the workers had been known to be
members of the new governor’s political party. In answering press questions about layoffs
and terminations at La Fortaleza, Mr. Blanco, the governor’s chief of staff, stated that
terminated employees had been privy to confidential, sensitive information. This was not
true, however, of these fourteen employees, who performed tasks such as laundry, ironing,
sewing, and cleaning.

The fourteen workers brought suit under § 1983, alleging termination for political reasons
in violation of the first amendment, deprivation of property without due process, and denial
of'equal protection. The complaint named four defendants: Governor Fortuno; his wife, first
lady Luce Vela, who chaired a committee for the maintenance, restoration, and preservation
of La Fortaleza; Mr. Blanco; and Ms. Berlingeri.

At an initial case conference, the district court informed the plaintiffs that their complaint
satisfied the federal notice pleading standard, and advised the defendants not to file a motion
to dismiss. After the Supreme Court issued its decision in Igbal, however, the district court
scheduled an emergency hearing to hear arguments on whether /gbal required the case to be
dismissed for insufficient factual allegations. At that hearing, the defendants moved to
dismiss the complaint. The court denied that motion without prejudice and gave the plaintiff
thirty days to amend their complaint, which they did.

Following amendment of the complaint, the district court granted the defendants’ motion to
dismiss the complaint. As recounted by the court of appeals,

The district court began its opinion and order in this case by
dismissing all claims against three of the four defendants—Governor
Fortuno, First Lady Vela, and Blanco. According to the court, the
factual allegations in the complaint failed to show with the required
specificity that those three defendants had caused the plaintiffs’
terminations. The court described the plaintiffs’ case against those
defendants as resting on “an implicit assumption that the defendants’
[sic] participated in the decision” because of their positions of
authority. It noted that “no additional factual allegations, such as
interactions between the defendants and particular plaintiffs, . . . tie
Fortufio, Vela, and Blanco to the deprivation of the plaintiffs’
constitutional rights.”

The district court did find, however, that the plaintiffs had
“minimally satisfied” their burden of pleading Berlingeri’s
participation in the terminations, “since the plaintiffs allege that she
signed the letter which officially separated the plaintiffs from their
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employment at La Fortaleza.” It nevertheless concluded that the
plaintiffs’ political discrimination claim failed because the complaint
lacked sufficient factual allegations to show that Berlingeri had
knowledge of the plaintiffs’ political affiliation or that political
affiliation played a role in the termination decision: “The fact that
Berlingeri may have made disparaging remarks about the previous
administration does not lead to the conclusion that she thought or
knew that plaintiffs were PDP members or supporters.” It found that
“the same can be said” with respect to the plaintiffs’ allegations that
Berlingeri’s trusted aide was a staunch NPP supporter, wore the
party's logo, and sang Governor Fortuilo's campaign jingle. The court
also discounted the complaint's allegation that Berlingeri, the other
defendants, and newly hired clerical staff had inquired into the
circumstances of the plaintiffs’ hire at La Fortaleza. It noted that the
complaint “contains no specific account of these conversations,” and
thus described it as “a generic allegation, made without reference to
specific facts that might make it ‘plausible on its face.”” The court
further explained that had such inquiries taken place, that fact would
“not lead to the conclusion that [the defendants] did so in order to
ascertain [the plaintiffs’] political affiliation, or that they in fact
gained that information.”

The court likewise discounted the plaintiffs’ allegation that
they were replaced in their positions by NPP-affiliated workers,
describing it as “a conclusory statement.” It pointed out that the
“plaintiffs do not identify who replaced any or all of the plaintiffs, nor
the date of these replacements” and that the complaint merely asserts
“that this occurred as to all of the plaintiffs.” Further, the court found
that the defendants’ failure to justify the terminations or to conduct
performance evaluations was not “relevant” to the claim, as
“plaintiffs were not entitled to any explanation.” Lastly, the court
explained that “mere temporal proximity” between a change in
administration and an employee’s dismissal is “insufficient to
establish discriminatory animus.”

Id. at *3-4.

The First Circuit vacated the district court’s dismissal of the complaint. The court of appeals
began its discussion with a review of “the current state of federal notice pleading.” The court
stated,

We distill the following principles from Twombly and Igbal.

Dismissal of a complaint pursuant to Rule 12(b)(6) is
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inappropriate if the complaint satisfies Rule 8(a)(2)’s requirement of
“a short and plain statement of the claim showing that the pleader is
entitled to relief,” FED. R. Civ. P. 8(a)(2). See Igbal, 129 S. Ct. at
1949; Twombly, 550 U.S. at 555, 127 S. Ct. 1955. A “short and
plain” statement needs only enough detail to provide a defendant with
““fair notice of what the . . . claim is and the grounds upon which it
rests.”” Twombly, 550 U.S. at 555, 127 S. Ct. 1955 (citing Conley,
355 U.S. at 47,78 S. Ct. 99); see also Erickson v. Pardus, 551 U.S.
89,93,127 S. Ct. 2197, 167 L. Ed. 2d 1081 (2007) (“Federal Rule of
Civil Procedure 8(a)(2) requires only ‘a short and plain statement . .
..” Specific facts are not necessary.”). However, in order to “show”
an entitlement to relief a complaint must contain enough factual
material “to raise a right to relief above the speculative level on the
assumption that all the allegations in the complaint are true (even if
doubtful in fact).” See Twombly, 550 U.S. at 555, 127 S. Ct. 1955
(citation omitted); see also Igbal, 129 S. Ct. at 1950. “Where a
complaint pleads facts that are ‘merely consistent with’ a defendant's
liability, it ‘stops short of the line between possibility and plausibility
of entitlement to relief.”” Igbal, 129 S. Ct. at 1949 (quoting
Twombly, 550 U.S. at 557, 127 S. Ct. 1955). In short, an adequate
complaint must provide fair notice to the defendants and state a
facially plausible legal claim.

In resolving a motion to dismiss, a court should employ a
two-pronged approach. It should begin by identifying and
disregarding statements in the complaint that merely offer “‘legal
conclusion[s] couched as . . . fact[ ] or “[t]hreadbare recitals of the
elements of a cause of action.” Id. at 1949—50 (quoting Twombly, 550
U.S. at 555, 127 S. Ct. 1955). A plaintiff is not entitled to “proceed
perforce” by virtue of allegations that merely parrot the elements of
the cause of action. See id. at 1950; cf. Sanchez v. Pereira-Castillo,
590 F.3d 31, 49 (1st Cir. 2009) (disregarding as conclusory, under
Igbal’s first prong, a factual allegation that merely “[p]arrot[ed] our
standard for supervisory liability in the context of Section 1983” in
alleging that defendants had “failed to [supervise] with deliberate
indifference and/or reckless disregard of Plaintiff’s federally
protected rights”). Non-conclusory factual allegations in the
complaint must then be treated as true, even if seemingly incredible.
Igbal, 129 S. Ct. at 1951 (“To be clear, we do not reject these bald
allegations on the ground that they are unrealistic or nonsensical. . .
. It is the conclusory nature of respondent’s allegations, rather than
their extravagantly fanciful nature, that disentitles them to the
presumption of truth.”). But cf. Pefialbert-Rosa v. Fortuiio—Burset,
631 F.3d 592, 595 (1st Cir. 2011) (“[S]ome allegations, while not
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stating ultimate legal conclusions, are nevertheless so threadbare or
speculative that they fail to cross the line between the conclusory and
the factual.”) (internal quotation marks omitted). If that factual
content, so taken, “allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged,” the claim has
facial plausibility. Igbal, 129 S. Ct. at 1949. “The make-or-break
standard. . . is that the combined allegations, taken as true, must state
a plausible, not a merely conceivable, case for relief.” Sepulveda-
Villarini v. Dep’t of Educ. of P.R., 628 F.3d 25, 29 (1st Cir. 2010)
(Souter, J.).

Although evaluating the plausibility of a legal claim “requires
the reviewing court to draw on its judicial experience and common
sense,” Igbal, 129 S. Ct. at 1950, the court may not disregard properly
pled factual allegations, “even if it strikes a savvy judge that actual
proof of those facts is improbable.” Twombly, 550 U.S. at 556, 127
S. Ct. 1955; see also Neitzke v. Williams, 490 U.S. 319, 327, 109 S.
Ct. 1827, 104 L.Ed.2d 338 (1989) (“Rule 12(b)(6) does not
countenance . . . dismissals based on a judge’s disbelief of a
complaint’s factual allegations.”). Nor may a court attempt to
forecast a plaintiff’s likelihood of success on the merits; “a
well-pleaded complaint may proceed even if . . . a recovery is very
remote and unlikely.” Twombly, 550 U.S. at 556, 127 S. Ct. 1955
(internal quotation marks omitted); see also id. at 563 n.8, 127 S. Ct.
1955 (“[W]hen a complaint adequately states a claim, it may not be
dismissed based on a district court’s assessment that the plaintiftf will
fail to find evidentiary support for his allegations or prove his claim
to the satisfaction of the factfinder.”). The relevant inquiry focuses
on the reasonableness of the inference of liability that the plaintiff is
asking the court to draw from the facts alleged in the complaint.

Id. at *8-9 (emphasis added).

The court of appeals then ruled that the plaintiffs’ complaint alleged enough to show that all
four defendants had knowledge of the plaintiffs’ political affiliation. The court stated,

The district court concluded that the plaintiffs’ complaint
inadequately alleged Berlingeri’s knowledge. In reaching that
conclusion, it disregarded as “conclusory” an allegation that the
plaintiffs were replaced by NPP-affiliated workers because the
plaintiffs “do not identify who replaced any or all of the plaintiffs, nor
the date of these replacements.” It also disregarded as “generic,
blanket statements” numerous allegations that the defendants and
their subordinates had questioned the plaintiffs about the
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circumstances of their hires in order to discern their political
affiliations. The court explained that the complaint “contains no
specific account of these conversations.” The court then added that,
even if the defendants had questioned the plaintiffs about the
circumstances of their employment, such questioning “does not lead
to the conclusion that [the defendants] did so in order to ascertain [the
plaintiffs’] political affiliation, or that they in fact gained that
information.” It reasoned similarly with respect to allegations about
disparaging remarks made by Berlingeri: “The fact Berlingeri may
have made disparaging remarks about the previous administration
does not lead to the conclusion that she thought or knew that
plaintiffs were PDP members or supporters” and that “[t]he same can
be said” of the plaintiffs’ allegations regarding the overtly politicized
conduct of Berlingeri’s aide.

The district court erred by not affording the plaintiffs’
allegations the presumption of truth to which they were entitled.
First, as we explained above, the Supreme Court’s concerns about
conclusory allegations expressed in Twombly and Igbal focused on
allegations of ultimate legal conclusions and on unadorned recitations
of a cause-of-action’s elements couched as factual assertions.
Allegations of discrete factual events such as the defendants
questioning the plaintiffs and replacing the plaintiffs with new
employees are not “conclusory” in the relevant sense. Second, factual
allegations in a complaint do not need to contain the level of
specificity sought by the district court. See, e.g., Leatherman v.
Tarrant Cty. Narcotics Intelligence & Coordination Unit, 507 U.S.
163,167-69, 113 S. Ct. 1160, 122 L.Ed.2d 517 (1993); cf. Igbal, 129
S. Ct. at 1951 (accepting allegations that the FBI “arrested and
detained thousands of Arab Muslim men” pursuant to a policy that
was “approved by [the defendants] in discussions in the weeks after
September 11,2001”) (internal quotation marks omitted); 7wombly,
550 U.S. at 55051, 564-65, 127 S. Ct. 1955 (accepting allegations
that defendants ‘“engaged in parallel conduct” and failed to
“meaningfully . . . pursue attractive business opportunities’)
(alterations omitted) (internal quotation marks omitted); see also id.
at 565 n.10, 127 S. Ct. 1955 (“Here, our concern is not that the
allegations in the complaint were insufficiently ‘particularized’;
rather, the complaint warranted dismissal because it failed in toto to
render plaintiffs’ entitlement to relief plausible.”) (alteration omitted)
(citation omitted). The plaintiffs’ allegations were sufficiently
detailed to provide the defendants ‘'fair notice of what the . . . claim
is and the grounds upon which it rests.” Id. at 555, 127 S. Ct. 1955
(internal quotation marks omitted). Those allegations should not
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have been disregarded.

Additionally, the district court erred when it failed to evaluate
the cumulative effect of the factual allegations. The question
confronting a court on a motion to dismiss is whether all the facts
alleged, when viewed in the light most favorable to the plaintiffs,
render the plaintiff's entitlement to relief plausible. See id. at 569
n.14, 127 S. Ct. 1955; Braden v. Wal-Mart Stores, Inc., 588 F.3d
585, 594 (8th Cir.2009) (explaining that “the complaint should be
read as a whole, not parsed piece by piece to determine whether each
allegation, in isolation, is plausible”). No single allegation need
“lead to the conclusion”—in the district court's words—of some
necessary element, provided that, in sum, the allegations of the
complaint make the claim as a whole at least plausible. See
Sepulveda-Villarini, 628 F.3d at 29 (“The make-or-break standard .

. is that the combined allegations, taken as true, must state a
plausible, not a merely conceivable, case for relief.”) (emphasis
added). Indeed, the Supreme Court has suggested that allegations
that would individually lack the heft to make a claim plausible may
suffice to state a claim in the context of the complaint’s other factual
allegations. See Twombly, 550 U.S. at 557, 127 S. Ct. 1955 (“An
allegation of parallel conduct . . . gets the complaint close to stating
a claim, but without some further factual enhancement it stops short
of the line between possibility and plausibility.”).

We also reject the district court’s “lead to the conclusion”
formulation to the extent it implies a stronger logical connection than
that demanded by plausibility. As we have said previously, “[a]
plausible but inconclusive inference from pleaded facts will survive
a motion to dismiss.” Sepulveda-Villarini, 628 F.3d at 30.

Taking all well-pleaded factual allegations as true, the
plaintiffs in this case have pleaded adequate factual material to
support a reasonable inference that the four defendants had
knowledge of their political beliefs. The complaint states that the
defendants asked several plaintiffs about “the circumstances
pertaining to how and when they got to work at Fortaleza”; that an
aide to Berlingeri similarly “asked each of them as to how and when
they began work at the Governor’s Mansion,” taking notes on their
responses; and that confidential clerical personnel brought in by the
new administration “insisted on interrogating them in order to
ascertain their respective political affiliations.” This last allegation,
in particular, contains a clear assertion that the clerical staff inquired
directly into the plaintiffs’ political affiliations, rather than obliquely
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into circumstances that might imply such affiliations. Cf.
Montfort—Rodriguez v. Rey—Herndndez, 504 F.3d 221, 226 (1st Cir.
2007) (finding sufficient evidence of a defendant’s knowledge where
he had asked a subordinate to generate a list of trust employees and
where subordinate thereby acquired knowledge of the political
affiliation of employees). The plaintiffs’ complaint thus plainly
shows that the defendants were actively seeking the knowledge in
question from the plaintiffs.

The plaintiffs’ complaint also shows that the information was
potentially accessible to the defendants from sources other than the
plaintiffs. The complaint states that employees at La Fortaleza knew,
and commonly discussed, the political affiliations of their co-workers.
Cf. Peguero-Moronta v. Santiago, 464 F.3d 29, 48 (1st Cir. 2006)
(finding sufficient evidence of defendants’ knowledge where
“evidence portrays a relatively small workplace where everyone knew
who everyone else was and political affiliations were common office
knowledge”). In the same paragraph, the complaint states that certain
NPP-affiliated employees who possessed this information were
promoted to “high level trust positions” by the defendants following
the change of administration and were consulted by the defendants in
making employment decisions. These allegations are also consistent
with the plaintiffs’ allegation of rumors that had spread among
employees at La Fortaleza suggesting the defendants were
maintaining a list of “employees considered as PDP’s [sic] . . . who
would be terminated and substituted with NPP’ers [sic].”

In short, in light of the pleadings as a whole, these allegations
plausibly show the defendants’ awareness of the plaintiffs’ political
affiliation at the time that they were terminated.

Id. at *10-12 (emphasis added).

Next, the court of appeals ruled that the plaintiffs had alleged enough to show that all four
defendants had played a role in the decision to terminate the plaintiffs. The court stated:

The district court concluded that the allegations of
participation by Governor Fortufio, First Lady Vela, and Blanco were
inadequate because they relied entirely on “the positions these
defendants hold within the governor’s mansion,” and “no additional
factual allegations, such as interactions between the defendants and
particular plaintiffs, . . . tie Fortufio, Vela, and Blanco to the
deprivation of the plaintiffs’ constitutional rights.” That conclusion
was erroneous. Although § 1983 liability cannot rest solely on a
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defendant’s position of authority, see Ayala-Rodriguez v. Rullan, 511
F.3d 232, 236 (1st Cir. 2007), the plaintiffs’ complaint does include
other well-pleaded factual allegations that detail each of these three
defendants’ level of personal involvement in and familiarity with the
plaintiffs’ terminations.

According to the complaint, Governor Fortuiio is the
nominating authority at La Fortaleza. He approves or disapproves of
all personnel decisions at the mansion. As early as January 2009,
Governor Fortufio signed an Executive Order authorizing Berlingeri
to issue termination notices at La Fortaleza. The plaintiffs have
alleged that Governor Fortufio personally participated in questioning
them about how and when they began to work at La Fortaleza in order
to learn their political affiliation. When responding to press questions
about the potential termination of government employees, Governor
Fortufio allegedly stated that those who would be terminated “did not
vote for him.”

According to the complaint, First Lady Vela serves as the
chair of a committee charged with the maintenance, restoration, and
preservation of La Fortaleza. In that role, she allegedly oversees
maintenance and domestic workers. Indeed, the complaint states that
she publicly took personal responsibility for overseeing certain
renovations and improvements in her time at La Fortaleza,
demonstrating her active participation in that role.

Vela allegedly interacted with the plaintiffs while they
executed their duties, making disparaging remarks to them about the
prior PDP administration and informing them that “changes had
come.” She is also alleged to have been overheard stating her
intention to “clean up the kitchen,” a remark reasonably understood
as reflecting an intent to replace certain staff members. The district
court improperly disregarded this comment as “an ambiguous remark
that does not necessarily refer to the dismissals at issue in this case.”
On a motion to dismiss, we are obligated to view the facts of the
complaint in the light most favorable to the plaintiffs, and to resolve
any ambiguities in their favor. Given these requirements, the
“necessarily refer” standard of the district court is particularly
inappropriate for evaluating the sufficiency of the allegations in a
complaint.

Finally, Blanco is alleged to be the Chief of Staff at La
Fortaleza, a title which itself indicates his role in personnel
management. According to the complaint, Blanco was also
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responsible for answering press questions about the specific
terminations at La Fortaleza. In responding to the press, Blanco
allegedly lied about the reason for the plaintiffs’ termination,
claiming that the plaintiffs were privy to confidential information and
that performance evaluations were being regularly conducted. The
allegations in the complaint show, however, that Blanco understood
the true reason for the terminations at La Fortaleza, which he revealed
by making disparaging remarks about the prior PDP administration
to a group of former employees who were protesting at the mansion.
The complaint also states that Blanco openly acknowledged to the
press that some of the terminated employees would be replaced.

Aswe have often emphasized, one rarely finds “smoking gun”
evidence in a political discrimination case. Lamboy-Ortiz, 630 F.3d
at 240. Circumstantial evidence must, at times, suffice. Moreover,
the requirement of plausibility on a motion to dismiss under Rule
12(b)(6) “simply calls for enough fact to raise a reasonable
expectation that discovery will reveal evidence of the illegal
[conduct].” Twombly, 550 U.S. at 556, 127 S. Ct. 1955. The
allegations above plausibly show that each defendant possessed
knowledge of and shared some responsibility for the termination of
employees at La Fortaleza.

Id. at *13—14 (emphasis added) (footnote omitted).

Finally, the court of appeals ruled that the plaintiffs’ allegations supported a reasonable
inference that the defendants’ decision to terminate the plaintiffs’ employment was
substantially motivated by the plaintiff’s political affiliation. The court concluded:

We have previously explained that a politically charged
employment atmosphere “occasioned by the major political shift from
the NPP to the PDP . . . coupled with the fact that plaintiffs and
defendants are of competing political persuasions| | may be probative
of discriminatory animus.” Acevedo-Diaz v. Aponte, 1 F.3d 62, 69
(1st Cir. 1993). Here, the plaintiffs have alleged just such a case.
Following the election of Governor Fortufio, “logos and flyers
allusive to the NPP and Governor Fortuio were in full display and
clear to employees at the Governor’s Mansion.” The political
affiliation of employees was “commonly shared and discussed” while
rumors spread concerning a list of PDP-affiliated workers who were
to be terminated. The plaintiffs alleged that the defendants
contributed to the politically charged atmosphere by repeatedly
inquiring into the political affiliation of employees and by making
disparaging comments to employees about the prior PDP
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administration, including Vela’s expressed intent to “clean up the
kitchen” and assertions by Vela and Berlingeri’s aide that “things had
indeed changed” at La Fortaleza. Cf. Lamboy-Ortiz, 630 F.3d at 239
(holding that it was reasonable for a plaintiff to bring a political
discrimination suit against a PDP-affiliated mayor who had made
“vitriolic, anti-NPP commentary,” had stated an intent to “make [a]
cleanup” of certain NPP-affiliated employees, and who was rumored
to have maintained a “list” of NPP-affiliated employees he intended
to oust).

The allegations of the complaint go well beyond this
atmospheric evidence, however. The plaintiffs alleged that they were
fired less than ten weeks after Governor Fortufio assumed office.
Although the district court is correct that temporal proximity between
the change in political administration and the turnover of staff is not
itself sufficient to satisfy a plaintiff’s burden of proof on the causation
element of a political discrimination claim, it unquestionably
contributes at the motion to dismiss stage to the reasonable inference
that the employment decision was politically motivated. See, e.g.,
Peguero-Moronta, 464 F.3d at 53. In contrast to their treatment, the
plaintiffs alleged that NPP-affiliated employees were promoted to
high-level trust positions following the change in administration.
Similarly, the plaintiffs alleged that their positions at La Fortaleza
were filled almost immediately by NPP-affiliated workers. We have
previously described such comparative evidence as “helpful” in
demonstrating that a particular plaintiff was targeted for his or her
political views. See Mercado-Berrios v. Cancel-Alegria, 611 F.3d 18,
24 (1st Cir. 2010).

Lastly, plaintiffs again point to the public statements made by
the defendants as an acknowledgment of the political motivation
behind the administration's employment decisions. Blanco’s alleged
misstatements to the press about the reasons for the terminations at La
Fortaleza and about conducting regular performance evaluations
bolster the plaintiffs’ contention that the terminations had a
discriminatory basis. See Acevedo-Diaz, 1 F.3d at 68 (“[T]Jo the
extent the reasons given by the employer at the time of the dismissal
are later proven false or frivolous, the weight of the evidence of
discriminatory animus may be enhanced.”). Similarly, viewed in the
light most favorable to the plaintiffs, Blanco’s and Berlingeri’s
alleged disparaging remarks about the prior PDP-affiliated
administration to terminated employees, and Governor Fortufio’s
press statements that “none of them voted for him” when questioned
about potential employee firings, serve to confirm the plaintiffs’ core
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allegation: the defendants’ political biases played a substantial role in
the employment decisions at La Fortaleza.

The cumulative weight of the plaintiffs’ factual allegations
easily nudges their claim of political discrimination “across the line
from conceivable to plausible” as to each defendant. Igbal, 129 S.
Ct. at 1951. Read as a whole, the plaintiffs’ complaint
unquestionably describes a plausible discriminatory sequence that is
all too familiar in this circuit.

Id. at *15-16 (emphasis added) (footnote omitted).

Peitalbert-Rosa v. Fortuno-Burset, 631 F.3d 592 (1st Cir. 2011). Plaintiff Pefialbert was
employed as a receptionist in an office building annexed to the Puerto Rico governor’s
mansion. She was discharged from commonwealth employment in February 2009, shortly
after the governorship of the commonwealth changed hands from one political party to
another. She then brought an action under § 1983 alleging that her position did not entail
policy work or handling confidential information and that her termination resulted from her
political affiliation and therefore violated her federal constitutional rights to free speech and
association, due process, and equal protection. The complaint named as defendants the
governor, the governor’s chief of staff, and the administrator of the governor’s mansion.

The First Circuit’s discussion was as follows:

The complaint adequately alleges a claim that someone
discharged Penalbert in violation of the First Amendment.
Presumably, whoever discharged her was acting as a state actor, and
no basis has yet been asserted for exempting Penalbert from the
protections of Branti [v. Finkel, 445 U.S. 507 (1980)] and Elrod [v.
Burns,427U.S.347 (1976)]. While there may have been some reason
independent of political party for the firing, the opposite inference
may be drawn from the timing of the discharge, the lack of
explanation and the replacement by a member of the opposing party.

The trouble with Pefialbert’s complaint is not that the charge
is implausible; political firings after elections in Puerto Rico are not
uncommon. But, save under special conditions, an adequate
complaint must include not only a plausible claim but also a plausible
defendant. Yet there is nothing in the complaint beyond raw
speculation to suggest that the named defendants participated—either
as perpetrators or accomplices—in the decision to dismiss Pefialbert.

To be sure, the complaint asserts that Governor Fortuno
“approves or disapproves of all personnel decisions [at the governor’s
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mansion], including the personnel decisions concerning the
termination of [Penalbert]”; that the two named subordinate officials
“participated” in these decisions; that the defendants “knew or
assumed” that Pefalbert belonged to the [Popular Democratic Party
(“PDP”)] “and/or” was not a member of the [New Progressive Party
(“NPP”)]; and ultimately that all three conspired to dismiss Penalbert
because she was a member of the PDP. All except that conspiracy
charge are at least couched in factual terms.

The plaintiff's factual allegations are ordinarily assumed to be
true in passing on the adequacy of the complaint, which need not
plead evidence. See, e.g., Sepulveda-Villarini v. Dep’t of Educ.,628
F.3d 25, 30 (1st Cir. 2010); Sandler v. E. Airlines, Inc., 649 F.2d 19,
20 (Ist Cir. 1981) (per curiam). But “ordinarily” does not mean
“always”: some allegations, while not stating ultimate legal
conclusions, are nevertheless so threadbare or speculative that they
fail to cross “the line between the conclusory and the factual.” Bel/
Atl. Corp. v. Twombly, 550 U.S. 544, 557 n. 5, 127 S. Ct. 1955, 167
L. Ed. 2d 929 (2007).

Thus, in Ashcroft v. Igbal, --- U.S. ----, 129 S. Ct. 1937, 173
L. Ed. 2d 868 (2009), the complaint charged that two high-ranking
government officials knowingly condoned harsh detention conditions
for the plaintiff “as a matter of policy, solely on account of [his]
religion, race, and/or national origin,” id. at 1944 (quoting complaint).
Although this was patently a factual claim about the named
defendants’ state of mind, the Supreme Court held that the bare
allegation of intent was inadequate absent more specific factual
assertions:

To be clear, we do not reject these bald allegations on
the ground that they are unrealistic or nonsensical.
We do not so characterize them any more than the
Court in Twombly rejected the plaintiffs’ express
allegation of “‘a contract, combination or conspiracy
to prevent competitive entry,”” because it thought that
claim too chimerical to be maintained. It is the
conclusory nature of respondent's allegations, rather
than their extravagantly fanciful nature, that
disentitles them to the presumption of truth.

Id. at 1951 (internal citation omitted).

Igbal could be viewed as emergent law, see, e.g., 129 S. Ct.
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at 1961 (Souter, J., dissenting), but we ourselves had earlier said a
complaint that rests on “bald assertions” and “unsupportable
conclusions” may be subject to dismissal, Aulson v. Blanchard, 83
F.3d 1, 3 (Ist Cir. 1996); and our decisions since Igbal have several
times found unadorned factual assertions to be inadequate. Without
trying to lay down a mechanical rule, it is enough to say that
sometimes a threadbare factual allegation bears insignia of its
speculative character and, absent greater concreteness, invites an early
challenge—which can be countered by a plaintiff’s supplying of the
missing detail.

Here, Pefialbert’s complaint does allege that personnel
decisions in the executive mansion are within the authority of the
governor, but nothing beyond speculation supports the further
assertion that the governor or his chief of staff participated in the
decision to dismiss Pefalbert. = Someone denominated the
“administrator” of the governor’s mansion might more plausibly be
involved, but nothing in the complaint indicates the administrator’s
actual duties or that the administrator ordinarily passes on the
selection or discharge of a receptionist.

A defendant could be liable, even without knowing of
Penalbert or her position, if (for example) on some generic basis that
defendant authorized the impermissible firing of PDP supporters
because of their party membership or beliefs. Cf. Figueroa-Serrano
v. Ramos-Alverio, 221 F.3d 1, 8 (1st Cir. 2000) (discussing alleged
statement by mayor of his “intention to rid City Hall of NPP
employees”). But, again, mere possibility is not enough to state a
claim and again no facts are stated in the complaint to show that in
this instance any of the three gave such an order or that it is even
plausible that they did.

If Peialbert had any basis beyond speculation for charging any
one of the named defendants with knowing participation in the
wrong, it seems almost certain that this would have been
mentioned—if not in the complaint at least in the opposition to the
motion to dismiss. Specific information, even if not in the form of
admissible evidence, would likely be enough at this stage; pure
speculation is not. This may seem hard on a plaintiff who merely
suspects wrongdoing, but even discovery requires a minimum
showing and “fishing expeditions” are not permitted. DM Research,
170 F.3d at 55.

However, Pefialbert’s position is in one respect different: the
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complaint adequately alleges—based on the non-conclusory facts
already listed—that someone fired Pefialbert based on party
membership. Of course, the factual allegations might be later
undermined or countered by affirmative defenses, e.g., Cepero-Rivera
v. Fagundo,414 F.3d 124, 132-33 (1st Cir. 2005); but at this stage the
complaint adequately asserts a federal wrong by someone. So while
the present complaint does not justify suit against the defendants
actually named, an avenue for discovery may be open.

A plaintiff who is unaware of the identity of the person who
wronged her can sometimes proceed against a “John Doe” defendant
as a placeholder. E.g., Igbal, 129 S. Ct. at 1943; Bivens v. Six
Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388,
390n.2,91S.Ct. 1999,29 L. Ed. 2d 619 (1971); see also 5A Wright
& Miller, supra note 1, § 1321, at 382 & n. 6. We have previously
condoned the device, at least when discovery is likely to reveal the
identity of the correct defendant and good faith investigative efforts
to do so have already failed. See Martinez- Rivera v. Sanchez Ramos,
498 F.3d 3, 7-8 (1st Cir. 2007).

Whether Penalbert could make such a showing is not clear
from the face of her complaint, and she has not sought this “John
Doe” alternative. Rarely do we rescue a civil claim—even to the very
limited extent now contemplated—on grounds not urged either on the
district court or on us. But Twombly and Igbal are relatively recent;
developing a workable distinction between “fact” and “speculation”
is still a work in progress; and while upholding the dismissal of the
complaint against the named defendants, we think that the interests
ofjustice warrant aremand to give Pefialbert a reasonable opportunity
to move to amend the complaint to seek relief against a “John Doe”
defendant.

Perialbert-Rosa, 631 F.3d at 594-597 (emphasis added) (footnotes omitted).

Plumbers’ Union Local 12 Pension Fund v. Nomura Asset Acceptance Corp., 632 F.3d
762, 2011 WL 183971 (1st Cir. Jan. 20, 2011). Three union pension and welfare funds filed
aputative class action against eight trusts, the “depositor” that organized the trusts, the trusts’
underwriters, and five officers of the depositor. Plaintiffs sought redress for losses suffered
when they acquired trust certificates representing mortgage-backed securities. The gravamen
of the plaintiffs’ complaint was that the trusts’ offering documents, i.e., the registration
statements and prospectus supplements, contained false and misleading statements, and as
a result plaintiffs purchased securities whose true value when purchased was less than what
the plaintiffs paid for them. The district court dismissed all of the plaintiffs’ claims, holding
that on the face of the complaint, the plaintiffs did not sufficiently state any claim.
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The First Circuit, noting Igbal and Twombly, observed that “the usual difficulty of parsing
and evaluating misrepresentation claims at the complaint stage in securities cases is further
complicated by recent case law tightening the sieve through which a well-pled complaint
must pass.” The court went on to affirm the dismissal of most, but not all, of the plaintiffs’
claims, reasoning as follows:

This brings us to the individual charges of false or misleading
statements and to the specific allegations of the complaint. ... [W]e
consider the adequacy of the allegations charge by charge.

The underwriting guidelines. Plaintiffs first point to a set of
statements in the offering documents implying that the banks that
originated the mortgages used lending guidelines to determine
borrowers’ creditworthiness and ability to repay the loans. For
example, the prospectus supplements for the two trusts at issue stated
that First National Bank of Nevada (“FNBN”), one of the “key” loan
originators for those trusts, used “underwriting guidelines [that] are
primarily intended to evaluate the prospective borrower’s credit
standing and ability to repay the loan, as well as the value and
adequacy of the proposed mortgaged property as collateral.”

In fact, plaintiffs allege, FNBN “routinely violated™ its lending
guidelines and instead approved as many loans as possible, even
“scrub[bing]” loan applications of potentially disqualifying material.
Indeed, plaintiffs allege that this was FNBN’s “business model,”
aimed at milling applications at high speed to generate profits from
the sale of such risky loans to others. Thus, plaintiffs say, contrary to
the registration statement, borrowers did not “demonstrate[ ] an
established ability to repay indebtedness in a timely fashion” and
employment history was not “verified.”

Admittedly, warnings in the offering documents state, for
example, that the “underwriting standards ... typically differ from, and
are ... generally less stringent than, the underwriting standards
established by Fannie Mae or Freddie Mac”; that “certain exceptions
to the underwriting standards ... are made in the event that
compensating factors are demonstrated by a prospective borrower”;
and that FNBN “originates or purchases loans that have been
originated under certain limited documentation programs” that “may
not require income, employment or asset verification.”

The district court ruled that, read together with such warnings,
the complained-of assurances were not materially false or misleading,
but we cannot agree. Neither being “less stringent” than Fannie Mae
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nor saying that exceptions occur when borrowers demonstrate other
“compensating factors” reveals what plaintiffs allege, namely, a
wholesale abandonment of underwriting standards. That is true too of
the warning that less verification may be employed for “certain
limited documentation programs designed to streamline the loan
underwriting process.” Plaintiffs’ allegation of wholesale
abandonment may not be proved, but—if accepted at this stage—it is
enough to defeat dismissal.

Defendants say that no detailed factual support is provided for
the allegation and that it is implausible. Despite the familiar
generalization that evidence need not be pled at the complaint stage,
see Twombly, 550 U.S. at 555, 127 S. Ct. 1955, courts increasingly
insist that more specific facts be alleged where an allegation is
conclusory, see Maldonado, 568 F.3d at 266, 274; and the same is
true for implausibility, at least where the claim is considered as a
whole, Twombly, 550 U.S. at 570, 127 S. Ct. 1955; see Arista
Records LLC v. Doe 3, 604 F.3d 110, 119-21 (2d Cir. 2010).

“Conclusory” and “implausible” are matters of degree
rather than sharp-edged categories. Igbal, 129 S. Ct. at 1949;
Twombly, 550 U.S. at 555, 127 S. Ct. 1955. However, the practices
alleged in this case are fairly specific and a number of lenders in the
industry are widely understood to have engaged in such practices.
The harder problem is whether enough has been said in the
complaint—beyond conclusory assertions—to link such practices
with specific lending banks that supplied the mortgages that
underpinned the trusts. Similar complaints in other cases have cited
to more substantial sources, including statements from confidential
witnesses, former employees and internal e-mails.

This is a familiar problem: plaintiffs want discovery to
develop such evidence, while courts are loath to license fishing
expeditions. While this case presents a judgment call, the sharp drop
in the credit ratings after the sales and the specific allegations as to
FNBN offer enough basis to warrant some initial discovery aimed at
these precise allegations. The district court is free to limit discovery
stringently and to revisit the adequacy of the allegations thereafter and
even before possible motions for summary judgment. See, e.g., Miss.
Pub. Emps.’ Ret. Sys. v. Bos. Sci. Corp., 523 F.3d 75, 79 (1st Cir.
2008).

Appraisal practices. The complaint also alleges that the
offering documents contained false statements relating to the methods
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used to appraise the property values of potential borrowers—the ratio
of property value to loan being a key indicator of risk. For example,
the April 19, 2006, registration statement and the prospectus
supplements stated that “[a]ll appraisals” were conducted in
accordance with the “Uniform Standards of Professional Appraisal
Practice” (“USPAP”). These in turn require that appraisers “perform
assignments with impartiality, objectivity, and independence” and
make it unethical for appraisers, among other things, to accept an
assignment contingent on reporting a predetermined result.

The complaint alleges in a single general statement that the
appraisals underlying the loans at issue here failed to comply with
USPAP requirements; but there is no allegation that any specific bank
that supplied mortgages to the trusts did exert undue pressure, let
alone that the pressure succeeded. The complaint fairly read is that
many appraisers in the banking industry were subject to such
pressure. So, unlike the lending standard allegation, the complaint is
essentially a claim that other banks engaged in such practices, some
of which probably distorted loans, and therefore this may have
happened in this case.

On this basis, virtually every investor in mortgage-backed
securities could subject a multiplicity of defendants “to the most
unrestrained of fishing expeditions.” Gooley v. Mobil Oil Corp., 851
F.3d 513, 515 (1st Cir. 1988); see also DM Research, Inc. v. Coll. of
Am. Pathologists, 170 F.3d 53, 55 (1st Cir. 1999). Accordingly, we
agree with the district court that such an allegation—amounting to the
statement that others in the industry engaged in wrongful pressure—is
not enough. Several other district courts have reached precisely this
conclusion.

Seller or solicitor allegations. Section 12(a)(2) permits a
plaintiff to sue only a defendant who either sold its own security to
the plaintiff or (for financial gain) successfully solicited the sale of
that security to the plaintiff. Pinter, 486 U.S. at 642-47,650 & n. 21.
The district court dismissed plaintiffs’ section 12(a)(2) claims,
concluding that they did not adequately allege that defendants sold the
certificates to the plaintiffs or solicited the sales. This was apparently
because the complaint used a more ambiguous phrase—that plaintiffs
“acquired the [c]ertificates pursuant and/or traceable to” the offering
documents—found insufficient by a number of courts. E.g., Pub.
Emps.’ Ret. Sys. of Miss. v. Merrill Lynch & Co. Inc., 714 F. Supp. 2d
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475, 484 (S.D.N.Y. 2010); Wells Fargo, 712 F. Supp. 2d at 966.

But the complaint also alleged that plaintiffs “acquired . . .
[c]ertificates from defendant Nomura Securities” and that the
“[d]efendants promoted and sold the [c]ertificates to [the p]laintiffs
and other members of the [c]lass” (emphasis added); these allegations
are sufficient to state a claim under section 12(a)(2) so long as
material misstatements or misleading omissions are alleged. The
district court’s dismissal of plaintiffs’ section 12(a)(2) claims for
failure to allege defendants’ requisite connections with the sale was
in error.

Plumbers’ Union, 2011 WL 183971, at *7—10 (emphasis added) (footnotes omitted).

Sepulveda-Villarini v. Dep’t of Educ. of Puerto Rico, 628 F.3d 25 (1st Cir. 2010). Public
school teachers (Septlveda and Veldzquez) sued the Puerto Rico Department of Education,
its Secretary (Aragunde), and the school director (Oliveras), for failure to accommodate an
employee’s disability as required by Title I of the Americans with Disabilities Act (ADA),
42 U.S.C.§§ 12111-12117, and § 504 of the Rehabilitation Act, 29 U.S.C. § 794. Aragunde
was sued in his official capacity; Oliveras was sued in his personal capacity. The district
court dismissed for failure to state a claim. The First Circuit vacated and remanded.

Septlveda alleged that he suffered a stroke while teaching and required heart by-pass
surgery. For five years after the surgery, the school made accommodations for Septlveda,
providing him a first floor classroom, a reduced number of pupils, and a rest period. Then
Secretary Aragunde issued instructions to keep class size at a minimum of 20. Sepulveda’s
class size was increased to 30, but a neophyte teacher was assigned to share Sepulveda’s
duties. Sepulveda claimed “that the new arrangement is an unreasonable refusal to
accommodate, resulting in emotional consequences with physical symptoms requiring
treatment.” The district court dismissed Sepulveda’s claims of personal liability against the
school director and all of his Title VII claims. It dismissed the Title I and Rehabilitation Act
claims for failure to allege how smaller class size would allow Septilveda to go on teaching.
The district court dismissed the Title II claim, relying on its ruling in a prior case that Title
II did not reach employment-based claims and, alternatively, rejecting the Title II claim for
failure to allege how smaller class size would allow Sepulveda to go on teaching.

Velazquez alleged that she suffered from a throat condition known as aphonia, with
symptoms including excessive coughing and shortness of breath, which was allegedly
aggravated by dust and debris stemming from construction at the school some years ago. For
four years she was provided with reduced class size, until Secretary Aragunde issued his
instructions to increase class size. She alleged “that ensuing emotional and physical stress
required treatment.” The district court dismissed her personal liability claims, all Title VII
claims, and her Title II claim on the ground that Title II does not refer to employment
discrimination. The court addressed defendants’ sovereign immunity defense, which it did
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not reach in Sepulveda’s case, and sustained the defense, dismissing the Title I claim against
the Department in foto and against the Secretary insofar as Velazquez sought money
damages. The court then dismissed the Title I and Rehabilitation Act claims against the
Secretary for failure to allege how the reduced class size would allow Veldzquez to teach,
but the larger class size would not.

The First Circuit, in an opinion by Justice Souter, first noted that all claims of error were
waived, “except as to the sufficiency of allegations as stating claims that the Department and
its Secretary are responsible under Title I or § 504 of the Rehabilitation Act for failures to
make reasonable accommodations for disabilities.”

The court then explained that:

The statement of a claim of actionable failure to make reasonable
employment accommodation for disability under either Title I of the
ADA or §504 of the Rehabilitation Act must allege a disability
covered by the statute, the ability of the plaintiff to do a job with or
without accommodation as the case may be, and the refusal of the
employer, despite knowledge of the disability, to accommodate the
disability by reasonably varying the standard conditions of
employment.

The court set forth the pleading standard:

“Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and

plain statement of the claim showing that the pleader is entitled to
relief,” in order to ‘give the defendant fair notice of what the . . .
claim is and the grounds upon which it rests.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (quoting Fed. R. Civ. P. 8(a)(2)
and Conley v. Gibson, 355 U.S. 41, 47 (1957)). The make-or-break
standard, as the district court recognized, is that the combined
allegations, taken as true, must state a plausible, not a merely
conceivable, case for relief. Ashcroft v. Igbal, 129 S. Ct. 1937,
1950-51(2009) (citing Twombly, 550 U.S. at 570); see also Twombly,
550 U.S. at 555 (“Factual allegations must be enough to raise a right
to relief above the speculative level, on the assumption that all the
allegations in the complaint are true (even if doubtful in fact).”
(footnote and citations omitted)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged. The plausibility standard is not akin to a
‘probability requirement,” but it asks for more than a sheer possibility
that a defendant has acted unlawfully.” /Id. at 1949 (citations
omitted).
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The court then decided that the district court erred by demanding “more than plausibility™:

We think that the district court demanded more than
plausibility. Each set of pleadings includes two significant sets of
allegations. First, for a period of four or five school years the school
administration provided the reduced class size in response to the
respective plaintiff’s request, supported by some sort of medical
certification attesting to its legitimacy. In each complaint, those years
of requested accommodation are put forward as establishing, in
effect, a base-line of adequacy under the statute in response to an
implicit acknowledgment that a statutory disability required the
provisions that were made.

Second, each set of pleadings describes changed facts beginning
in the 2007-08 year, in which instructions from the defendant
Secretary resulted in raising the class size to 30 (with a young team
teacher to share the load with Sepulveda). Each complaint alleges
that the plaintiff’s emotional and physical health subsequently
deteriorated to the point of requiring treatment, and each concludes
that assigning 30 pupils was less than reasonable accommodation
under the statute. To be sure, this sequence of alleged facts does not
describe a causal connection in terms of the exact psychological or
physiological mechanism by which each plaintiff’s capacity continues
to be overwhelmed. But reading the allegations with the required
favor to the plaintiff means accepting the changes in class size as the
only variable, from which one would infer that there probably is some
causal connection between the work of a doubled class size and the
physical and emotional deterioration of the disabled teacher. After
all, for years the school authorities themselves apparently thought the
small classes were the reasonable and appropriate size; it does not
seem remarkable that a teacher would be worn down by doubling the
size, even with a young helper, who will need to be supervised.

(footnotes omitted).

The court noted that the district court’s “call for allegations explaining ‘how’ class size was
significant’” was a “call for pleading the details of medical evidence in order to bolster the
likelihood that a causal connection will prove out as fact.” And explained that “Twombly
cautioned against thinking of plausibility as a standard of likely success on the merits; the
standard is plausibility assuming the pleaded facts to be true and read in a plaintiff’s favor.”

Finally, the court explained:

None of this is to deny the wisdom of the old maxim that after
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the fact does not necessarily mean caused by the fact, but its teaching
here is not that the inference of causation is implausible (taking the
facts as true), but that it is possible that other, undisclosed facts may
explain the sequence better. Such a possibility does not negate
plausibility, however; it is simply a reminder that plausibility of
allegations may not be matched by adequacy of evidence. 4 plausible
but inconclusive inference from pleaded facts will survive a motion to
dismiss, and the fair inferences from the facts pleaded in these cases
point to the essential difference between each of them and the
circumstances in Twombly, for example, in which the same actionable
conduct alleged on the defendant’s part had been held in some prior
cases to be lawful behavior.

(emphasis added).

Sanchez v. Pereira-Castillo, 590 F.3d 31, 2009 WL 4936397 (1st Cir. Dec. 23, 2009). The
plaintiff alleged that “while a prisoner at a Puerto Rico correctional institution, correctional
officers subjected him to an escalating series of searches of his abdominal cavity that
culminated in a forced exploratory abdominal surgery.” Id. at *1. The plaintiff sued
correctional officers for the Commonwealth of Puerto Rico Administration of Corrections
(“AOC”) and doctors from the Rio Piedras Medical Center (“Rio Piedras”) under § 1983. Id.
The complaint alleged violations of the plaintiff’s constitutional rights and supplemental
claims under Puerto Rico law. /d. The district court dismissed the complaint for failure to
state a claim. The First Circuit reversed the dismissal of the Fourth Amendment claims
against two of the correctional officers and the doctor who performed the surgery, reinstated
the state law claims, and remanded. 7d.

The complaint alleged that after a handheld metal detector gave a positive reading when the
plaintiff was scanned, the plaintiff was subject to increasingly invasive searches. Id. The
plaintiff was allegedly sniffed by law-enforcement dogs, strip-searched, scanned with a metal
detector while naked, subject to abdominal x-rays, placed under constant surveillance, forced
to have bowel movements on the floor in front of correctional officers, subjected to two rectal
examinations and lab tests at Rio Piedras, and eventually subjected to exploratory abdominal
surgery that required the plaintiff to be under total anesthesia and remain in the hospital for
two days of recovery. See Sanchez, 2009 WL 4936397, at *1-3. According to the complaint,
none of the search methods employed after the original metal detector test revealed any
evidence of contraband except that one doctor concluded that the x-rays revealed a foreign
object in the plaintiff’s rectum consistent with a cellular telephone. See id. Defendant
Sergeant Caban-Rosados (“Caban”) allegedly conducted the original search of the plaintiff’s
living quarters; asked an unknown doctor, labeled in the complaint as Dr. Richard Roe I, to
order the x-rays; refused to produce a judicial order regarding the x-rays at the plaintiff’s
request; ordered the plaintiff to have bowel movements on the floor; ordered the plaintiff to
be taken to the medical area at the prison; and coordinated the plaintiff’s transport to Rio
Piedras for a rectal examination and/or a medical procedure to remove a foreign object. Id.
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at *1-2. Dr. Richard Roe I was alleged to have taken the x-ray ordered by Caban; Dr. Richard
Roe II was alleged to have examined the x-ray results and determined that a foreign object
was present in the plaintiff’s rectum and to have issued a referral to the emergency room at
Rio Piedras for further testing or intervention, despite the fact that a second bowel movement
showed no foreign objects and over the plaintiff’s objection, denial, and request for an
additional x-ray; John Doe was a correctional officer alleged to have escorted the plaintiff to
the hospital and to have insisted on rectal examinations and the surgery; Dr. Richard Roe III
was alleged to be a doctor at Rio Piedras who conducted the rectal examinations and ordered
the lab tests; Dr. Richard Roe IV was alleged to be a superior of Dr. Richard Roe III who
participated in the second rectal examination and who, together with Dr. Richard Roe III,
requested a surgical consultation; Dr. Sandra Deniz was the surgeon who evaluated the
plaintiff and conducted the exploratory surgery after she was made aware of the negative
findings of the two rectal examinations, the normal results of the lab tests, the absence of
foreign objects in the bowel movements, the plaintiff’s denials of the allegations that he had
a cell phone, and the plaintiff’s requests for a second set of x-rays. Id. The complaint alleged
that the plaintiff signed a consent form for the surgery only because of pressure from John
Doe and only after Dr. Deniz agreed to perform another rectal examination before the surgery,
which Dr. Deniz failed to do. Id. at *3. The surgery revealed no foreign objects, and this
finding was confirmed by a subsequent x-ray. Id.

In addition to the Drs. Richard Roe -1V, John Doe, Caban, Commander Sanchez (who was
never properly served), and Dr. Deniz, the complaint also named Puerto Rico’s secretary of
corrections and rehabilitation, the security director of the AOC, the director of the eastern
region for the AOC, the security director of the eastern region of the AOC, and the
superintendent of the prison (collectively, “administrative correctional defendants,” and
together with Caban and John Doe, the “correctional defendants”). Sanchez, 2009 WL
4936397, at *3. The administrative correctional defendants and Caban moved to dismiss the
complaint for failure to state a claim, asserting that the administrative correctional defendants
should be dismissed because respondeat superior liability was not available under § 1983 and
that the correctional defendants were entitled to qualified immunity. /d. Dr. Deniz also
requested dismissal, alleging that the plaintiff’s medical rights were not violated by the
surgery, that the plaintiff was limited to tort remedies for medical malpractice, and that she
was entitled to Eleventh Amendment immunity in her official capacity and qualified immunity
in her personal capacity. /d. The district court granted the motions, finding that because the
defendants were sued in their personal capacity, sovereign immunity did not apply; the strip
searches, x-rays, and rectal examinations were reasonable and did not violate the Fourth
Amendment; the Fifth Amendment claim could not survive because that amendment applies
only to actions of the federal government; the complaint did not state a claim against the
correctional defendants with respect to the surgery because the decision regarding the surgery
was made by Dr. Deniz; and that the claim against Dr. Deniz failed because she was not a
state actor, but was instead acting as a doctor. /d. at *4 & n.3. The district court denied the
plaintiff’s requests for reconsideration and for leave to file an amended complaint. /d.

On appeal, with respect to the Fourth Amendment claim, the court found it “impossible to
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reconcile the allegations in the complaint with the district court’s conclusion that these
procedures were ‘medical decisions made exclusively by physicians’” because “[a]ccording
to the complaint, the procedures were carried out at the insistence of correctional officials for
the purpose of finding a cell phone in plaintiff’s rectum.” Id. at *6. The court affirmed
dismissal of the claims based on the strip searches and x-rays because the plaintiff did not
pursue them on appeal, as well as the dismissal of Drs. Roe I and Il because the complaint had
no allegations that those doctors were involved in the rectal examinations or the surgery. /d.
at *6 n.4. The court explained that the complaint adequately alleged that the rectal
examinations and the surgery were searches within the scope of the Fourth Amendment:

The procedures were the direct culmination of a series of
searches that began when a metal detector used to scan plaintiff’s
person gave a positive reading. The complaint describes the surgery
as “medically unnecessary,” and explains circumstances supporting
that claim, namely that plaintiff had two normal bowel movements
before the searches were conducted, that Dr. Roe III examined him
upon arrival at the hospital and found him to be asymptomatic, and
that several lab tests ordered by Dr. Roe III were found to be “within
normal limits.” Because the procedures described in the complaint
were searches for evidence, they are properly analyzed under the
framework of the Fourth Amendment.

Sanchez, 2009 WL 4936397, at *6. The court found that the rectal examinations were not
unreasonable under the Fourth Amendment because “[t]he complaint describe[d] no abusive
or otherwise unprofessional conduct on the part of the correctional officers or the doctors
during the rectal exams” and did not “set forth any facts to suggest that the rectal
examinations of plaintiff’s person by medical professionals were more intrusive than similar
exams carried out as a matter of policy by paraprofessionals at other prisons,” and because the
plaintiff did “not argue that the digital rectal searches were not related to a legitimate
penological need” or “describe any circumstances surrounding the examinations that would
[have] ma[de] the searches appear abusive.” Id. at *8. The court concluded that “the rectal
searches of plaintiff described in the complaint, carried out by medical professionals in the
relatively private, sanitary environment of a hospital, upon suspicion that plaintiff had
contraband in his rectum, and with no abusive or humiliating conduct on the part of the law
enforcement officers or the doctors, were not unreasonable.” Id. (footnote omitted). As a
result, the court affirmed the dismissal of Drs. Roe III and IV because, “according to the
complaint, they did not encourage or participate in the surgery.” Id. at *8 n.6.

The court determined that the complaint adequately alleged an unreasonable search with
respect to the surgery, noting that the complaint stated that the plaintiff “was forced to
undergo dangerous, painful, and extremely intrusive abdominal surgery for the purpose of
finding a contraband telephone allegedly concealed in his intestines, even though the basis for
believing there was a telephone was slight, several tests had indicated the absence of any such
object, and additional, far less intrusive testing could easily have obviated any need for such
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grievous intrusion.” Id. at *9. The court disagreed with the district court’s conclusion that
the signed consent for surgery eliminated Fourth Amendment concerns, “reiterat[ing] that the
district court was obligated . . . to accept the well-pleaded facts in the complaint as true.” /d.
at *10. The court concluded:

Plaintiff was a prisoner who had been under constant
surveillance for more than a day prior to the surgery, and had been
forced to submit to searches, x-rays, and invasive rectal examinations
prior to his signing the consent form. He had twice been forced to
excrete on a floor in the presence of prison personnel. In light of these
intimidating circumstances, plaintiff’s claim that he was pressured and
intimidated into signing the consent form is plausible.

Sanchez, 2009 WL 4936397, at *10. In addition, the court noted that according to the
complaint, the plaintiff gave consent to the surgery only if Dr. Deniz would first conduct
another rectal examination, which she did not do. /d. The court stated that “[v]iewing the
plaintiff’s well-pleaded factual allegations as true, [it] conclude[d] that ‘society is prepared
to recognize’ that a prisoner has a reasonable expectation that he will not be forced to undergo
abdominal surgery for the purpose of finding contraband, at least in these circumstances.” /d.
at *12. The court noted that the plaintiff “was surgically invaded for the purpose of searching
for a cell phone when other, less-invasive means had already indicated the absence of such
an object,” “there [wa]s serious doubt whether the surgery was even ‘likely to produce
evidence of a crime,’ and by far less drastic measures[,] the existence of the telephone could
easily have been excluded.” Id. (internal citation omitted). The court held that “the
allegations in the complaint describe[d] an unreasonable search conducted under the color of
state law.” Id. (footnote omitted).

Having found that the plaintiff had “alleged facts which, if proved, would amount to a
violation of his Fourth Amendment rights,” the court turned to “the sufficiency of his claims
that the various defendants in this action caused that violation.” Id. After emphasizing that
the evaluation of a complaint is a context-specific task, the court concluded that the claims
against Caban, John Doe, and Dr. Deniz had “‘facial plausibility,”” but that the claims against
the administrative correctional defendants did not. Sanchez,2009 WL 4936397, at *12 (citing
Igbal, 129 S. Ct. at 1949). The court noted that under Igbal, it could “‘begin by identifying
pleadings that, because they are no more than conclusions, are not entitled to an assumption
of truth.”” Id. at *13 (quoting Igbal, 129 S. Ct. at 1950). The court stated:

Turning to plaintiff’s complaint, we find that it does little more than
assert a legal conclusion about the involvement of the administrative
correctional defendants in the underlying constitutional violation.
Parroting our standard for supervisory liability in the context of
Section 1983, the complaint alleges that the administrative defendants
were “responsible for ensuring that the correctional officers under their
command followed practices and procedures [that] would respect the
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rights and ensure the bodily integrity of Plaintiff”” and that “they failed
to do [so] with deliberate indifference and/or reckless disregard of
Plaintiff’s federally protected rights.” This is precisely the type of
“the-defendant-unlawfully-harmed-me” allegation that the Supreme
Court has determined should not be given credence when standing
alone.

Id. (citing Igbal, 129 S. Ct. at 1949) (alterations in original). The court continued:

The sole additional reference to the administrative correctional
defendants’ role in the surgery is the complaint’s statement that “[t]he
pushiness exerted by John Doe [upon the doctors] followed . . . the
regulations and directives designed by [Puerto Rico’s Secretary of
Corrections and Rehabilitation] Pereira and construed and
implemented by all of the other Supervisory Defendants.” However,
the only regulations described in the complaint are the strip search and
x-ray regulations promulgated by Pereira. The deliberate indifference
required to establish a supervisory liability/failure to train claim cannot
plausibly be inferred from the mere existence of a poorly-implemented
strip search or x-ray policy and a bald assertion that the surgery
somehow resulted from those policies. We conclude, therefore, that
the “complaint has alleged—but it has not ‘show[n]’—‘that the
pleader is entitled to relief’” from the administrative correctional
defendants. Igbal, 129 S. Ct. at 1950 (quoting FED. RULE C1v. PrOC.
8(a)(2)). Although it did so on different grounds, the district court was
correct to dismiss the claims against those defendants.

Id. (first, second, and fourth alterations in original) (footnote omitted). The court noted that
“[t]he complaint contain[ed] more specific factual allegations about the administrative
correctional defendant[s’] supervisory responsibility for the strip and x-ray searches,” but that
“[b]ecause [the court] flound] there to be no underlying constitutional violation arising from
the strip and x-ray searches of plaintiff, the claims for supervisory liability arising from those
searches must fail.” Id. at *13 n.9.

However, with respect to Caban and John Doe, the court found the plaintiff’s allegations
“sufficient to allow [it] ‘to draw the reasonable inference that [each] defendant [wa]s liable
for the misconduct alleged.’” Id. at *14 (quoting Igbal, 129 S. Ct. at 1949) (second alteration
in original). The court explained:

Although the claims against John Doe and Caban also rest on a form
of supervisory liability in the sense that neither one actually performed
the surgery on plaintiff, those claims do not depend on a showing by
plaintiff of a failure to train amounting to deliberate indifference to his
constitutional rights. Instead, plaintiff succeeds in pleading that the
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defendants were liable as “primary violator[s] . . . in the
rights-violating incident,” thereby stating a sufficient claim for relief.

Sanchez, 2009 WL 4936397, at *14 (citation omitted). The court found the claims against
Caban plausible:

Plaintiff’s complaint specifically alleges that Caban was directly
involved in all phases of the search for contraband, and in the ultimate
decision to transport plaintiff to the hospital “for a rectal examination
and/or a medical procedure to remove the foreign object purportedly
lodged in Plaintiff’s rectum.” The complaint goes on to allege that
John Doe, acting pursuant to “orders imparted by Caban,” pressured
the doctors to conduct a medical procedure to remove the illusory cell
phone from plaintiff’s bowels. Given these allegations, it is a
plausible inference that Caban caused plaintiff to be subjected to the
deprivation of his Fourth Amendment rights. See 42 U.S.C. § 1983.

Id. at *14 (footnote omitted). Because “an actor is ‘responsible for ‘those consequences
attributable to reasonably foreseeable intervening forces, including the acts of third parties,”””
and because the court “read the plaintiff’s complaint to state that Caban affirmatively set in
motion the trip to the hospital for the purpose of removing the alleged contraband from within
plaintiff’s body, with a resort by medical professionals to whatever procedure was required
to achieve that goal,” the plaintiff had adequately stated a claim against Caban. /d. (citations
omitted). With respect to John Doe, the court held:

The complaint alleges that plaintiff arrived at the hospital emergency
room “accompanied by John Doe.” The complaint further states that
“[a]t all times John Doe insisted that plaintiff was hiding a cellular
phone in his rectum and pressured the medical personnel at the
emergency room . . . to conduct a medical procedure to remove it.”
Thus, the complaint charges John Doe with affirmatively causing the
violation of plaintiff’s rights by insisting at the hospital that the
doctors perform a medical procedure to remove the suspected
contraband from his stomach. Like Caban, he is alleged to be a
primary violator of plaintiff’s Fourth Amendment rights.

Id. (alteration in original).

The court next considered whether the plaintiff had adequately pleaded state action with
respect to Dr. Deniz. (It was undisputed that the correctional defendants were state actors.
Id. at *15 n.12.) The plaintiff argued that Dr. Deniz was a state actor under the state
compulsion test, which provides that a party is a state actor “*when the state ‘has exercised
coercive power or has provided such significant encouragement, either overt or covert, that
the [challenged conduct] must in law be deemed to be that of the State.””” Id. at *15 (citation
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omitted). The court concluded that the complaint, “which describe[d] ‘the insistence and
pressure exerted by John Doe upon all of the physicians that examined him at the Rio Piedras
Medical Center,’ sufficiently allege[d] facts that m[et] the state compulsion test.” Sanchez,
2009 WL 4936397, at *15.

The court concluded that Caban and John Doe were not entitled to qualified immunity
because “the surgery described in the complaint and its attendant circumstances were so
outrageous, [the court] could comfortably conclude that a reasonable officer would understand
that, under the particular facts of this case, the surgery violated plaintiff’s clearly established
right to be free from an unreasonable search.” Id. at *16 (citation omitted). The court
determined that Dr. Deniz also was not entitled to qualified immunity, explaining that “a
reasonable doctor should have understood that the surgery at issue here, performed at the
insistence of the correctional authorities and not for plaintiff’s benefit, violated plaintiff’s
Fourth Amendment right to be free of unreasonable searches and seizures.” Id. at *18.
Finally, because the court found that some of the federal claims should not have been
dismissed, it reinstated the supplemental state law claims and remanded. /d.

Maldonado v. Fontanes, 568 F.3d 263 (1st Cir. 2009). Residents of public housing
complexes brought a civil rights suit under § 1983 against the mayor of Barceloneta, Puerto
Rico, alleging that their rights had been violated by the seizures and cruel killings of their pet
cats and dogs. Id. at 266. The pets were taken in two separate raids after the Municipality of
Barceloneta assumed control of the public housing complexes. Id. Prior to that transfer, the
plaintiffs had been allowed to keep pets in the housing complexes. /d. A few days before the
raids, the residents were told to surrender their pets or face eviction. Id. The plaintiffs alleged
that after their pets were seized, the pets were violently killed. /d. The mayor, in his personal
capacity, moved to dismiss all damages claims against him on the ground of qualified
immunity. Maldonado, 468 F.3d at 266. The district court denied the motion to dismiss, and
the mayor took an interlocutory appeal. Id. The First Circuit affirmed the denial of the
motion for qualified immunity on the Fourth Amendment and Fourteenth Amendment
procedural due process claims, but applied Igbal to reverse the denial of qualified immunity
to the mayor as to the Fourteenth Amendment substantive due process claims. /d. The mayor
also moved to dismiss for failure to state a claim, and the district court granted the motion as
to some claims and denied it as to the Fourth and Fourteenth Amendment claims and pendent
state law claims, but that order was not appealable. /d. at 267 n.1.

With respect to the substantive due process claim, the First Circuit stated: “[ A]nalyzing the
pleadings under Igbal, we hold that the allegations of the complaint do not allege a sufficient
connection between the Mayor and the alleged conscience-shocking behavior—the killing of
the seized pets—to state the elements of a substantive due process violation.” Id. at 273.
Specifically, the court noted that the mayor’s alleged liability did not involve a policy of the
municipality and was not based on the mayor’s personal conduct, but instead was based on
the allegation that the mayor promulgated a pet policy for the public housing complexes and
was present at and participated in one of the raids. /d. The court concluded that this was
insufficient to find the mayor liable because there was nothing conscience-shocking about the
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pet policy itself, which did not address how prohibited pets were to be removed, and because
the complaint alleged no policy authorizing the killing of the pets and no such policy
authorized by the mayor. /d. The court noted that the complaint alleged an informal policy
from the repeating of the raids, but held that a single repetition was not sufficient to show the
mayor’s endorsement of an informal policy, stating that it would “reject such ‘‘naked
assertion[s]’ devoid of ‘further factual enhancement.””” Maldonado, 568 F.3d at 273 n.6
(quoting Igbal, 129 S. Ct. at 1950 (quoting Twombly, 550 U.S. at 557)).

The court also concluded that there was no allegation that the mayor was personally involved
in any of the conscience-shocking behavior. Id. at 274. The court noted that while the
complaint alleged that the mayor was present at the first raid and observed it, he was “not
named as the individual who directly planned, supervised, and executed the raids,” and there
was no allegation that he participated in the killings or directed the private contractor who
captured the pets. /d. Instead, the complaint only alleged that “he supervised, directly or
indirectly, the agencies involved.” Id. The court noted the “generalized” allegation that the
mayor “planned, personally participated in, and executed the raids in concert with others,” but
stated that “the others are named as the persons with specific administrative responsibilities
as to the public housing complexes.” Id. The court concluded that “‘[t]hese bare assertions,
much like the pleading of conspiracy in Twombly, amount[ed] to nothing more than a
‘formulaic recitation of the elements’ of a constitutional [tort],” Igbal, at 1951 (quoting
Twombly, 550 U.S. at 55, 127 S. Ct. 1955), and [we]re insufficient to push the plaintiffs’
claim beyond the pleadings stage.” Id. (second alteration in original). The court continued:
“[TThe complaint alleges, without any more details, that the Mayor was among all the other
public and private employees ‘snatching pets from owners.” Although these bare allegations
may be ‘consistent with’ a finding of liability against the Mayor for seizure of the same pets,
such allegations ‘stop[ ] short of the line between possibility and plausibility of ‘entitlement
to relief” on the larger substantive due process claim.” Maldonado, 568 F.3d at 274 (quoting
Igbal, 129 S. Ct. at 1960 (quoting Twombly, 550 U.S. at 557) (internal quotation marks
omitted)) (second alteration in original). The court held that the allegations against the mayor
did not show “that his involvement was sufficiently direct to hold him liable for violations of
the plaintiffs’ substantive due process rights.” Id.

Finally, the court concluded that the allegations did not support a theory of supervisory
liability because “supervisory liability lies only where an ‘‘affirmative link’ between the
behavior of a subordinate and the action or inaction of his supervisor’ exists such that ‘‘the
supervisor’s conduct led inexorably to the constitutional violation,’’” and the allegations did
not support finding such a link. See id. at 27475 (citations omitted).

The court also concluded that there was no liability under a theory of deliberate indifference
because such liability “‘will be found only if it would be manifest to any reasonable official
that his conduct was very likely to violate an individual’s constitutional rights,”” but “the
Mayor’s promulgation of a pet policy that was silent as to the manner in which the pets were
to be collected and disposed of, coupled with his mere presence at one of the raids, [wa]s
insufficient to create the affirmative link necessary for a finding of supervisory liability, even
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under a theory of deliberate indifference.” Id. at 275 (citation omitted). The court concluded
that qualified immunity on the Fourteenth Amendment substantive due process claim was
warranted. /d.

Second Circuit

. Schwab v. Smalls, No. 10-221-cv, 2011 WL 3156530 (2d Cir. Jul. 27, 2011) (summary
order). Plaintiff Marilyn Schwab, a former school employee, filed a complaint against,among
others, two school officials, defendants Robert Smalls and Robert Chakar, under § 1983,
alleging that the defendants terminated her employment on the basis of her race in violation
of her right to equal protection. The court of appeals summarized the allegations of the
plaintiff’s complaint as follows:

From 1997 to 2008, Schwab, who is white, worked part-time
at Woodlands High School as the Youth Employment Services
(“YES”) Coordinator for the defendant Greenburgh Central School
District No. 7 (the “District”). Schwab asserts that between June and
October of 2008, Smalls, the District Superintendent of Schools (who
is African—American), and Chakar, the principal of Woodlands High
School (whom the plaintiff terms “Arab—Lebanese,” J.A. 6),
“coerce[d] her [into] involuntary retirement,” J.A. 8, by demanding
that she provide a report regarding the students’ success securing
employment, which data Smalls knew Schwab had never been asked
to collect or report. In essence, Schwab alleges that Smalls’s and
Chakar’s demands for the data were a pretext for racial discrimination
against her. When Schwab failed to provide a report meeting Smalls’s
professed expectations, he declined to recommend her reappointment
for the 2008-09 school year and named defendant Brown (who is
African—American) as Schwab’s replacement.

Id. at *1.

The district court dismissed Schwab’s complaint, without prejudice, for failure to state a
claim. The district court “analyzed Schwab’s complaint under the three-part burden-shifting
standard articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973),
concluding that because the plaintiff had not ‘alleged facts giving rise to an inference of [the
defendants’] discriminatory intent,” J.A. 30, she had not met her burden of pleading a
plausible claim ‘that any of the [i]ndividual [d]efendants acted unlawfully.”” Id. at *2.

The Second Circuit reversed the district court’s dismissal of Schwab’s complaint. The court
reasoned as follows:

In Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002), the
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Supreme Court interpreted the McDonnell Douglas standard to be “an
evidentiary standard, not a pleading requirement,” id. at 510; see
generally id. The teaching of Swierkiewicz, then, is that a plaintiff
alleging employment discrimination need not plead facts establishing
a plausible prima facie case of discrimination to survive a motion to
dismiss.

Questions have been raised, however, as to Swierkiewicz’s
continued viability in light of Twombly and Igbal. Compare Boykin v.
KeyCorp, 521 F.3d 202, 212-13 (2d Cir. 2008) (pre Igbal case
concluding that Twombly “affirmed the vitality” of Swierkiewicz ), and
Al- Kidd v. Ashcroft, 580 F.3d 949, 974 (9th Cir. 2009) (stating that
Twombly “reaffirmed” Swierkiewicz’s “reject[ion of] a fact pleading
requirement for Title VII employment discrimination™), rev 'd on other
grounds sub nom. Ashcroft v. AI-Kidd, 131 S. Ct. 2074 (2011), with
Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2009)
(Swierkiewicz “has been repudiated by both Twombly and Igbal . . . at
least insofar as [Swierkiewicz] concerns pleading requirements and
relies on Conley [v. Gibson, 355 U.S. 41 (1957) 1.”).

We need not address these questions, however, because we
conclude that Schwab’s complaint alleges facts sufficient to state a
claim of employment discrimination against defendants Smalls and
Chakar under both the Swierkiewicz standard and the more demanding
McDonnell Douglas-based approach adopted by the district court. The
plaintiff’s complaint alleges that (1) she is white and Smalls and
Chakar are African—American and “Arab—Lebanese,” respectively; (2)
she held her position without incident for many years; . . . (3) her
employment was terminated after Smalls refused to recommend her
reappointment; and (4) the circumstances of her termination are
suggestive of discrimination. With regard to the fourth point—the
final element of a prima facie case of discrimination under McDonnell
Douglas and the only element that the defendants contest for the
purposes of this appeal—the complaint provides the approximate date
and substance of the defendants’ meeting at which they agreed to their
“plan”; alleges that their aim was to force Schwab out of her position
so that they could appoint a less qualified African-American woman
in her place; and details the allegedly pretextual requests for data that
Schwab had never been asked or required to maintain. We think this
satisfies Schwab’s burden at this early stage of the litigation under
either of the two arguably applicable pleading standards.

Id. at *2.
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Ideal Steel Supply Corp. v. Anza, 652 F.3d 310,2011 WL 2557618 (2d Cir. Jun. 28, 2011).
Plaintiff Ideal Steel Supply Corp., a retailer selling steel products, bought a complaint under
the Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. §§ 196268,
against its competitor, the National Steel Supply Co., owned by Joseph and Vincent Anza.
The court of appeals summarized the factual background of the plaintiff’s complaint as
follows:

Ideal operates a retail business in the New York City boroughs
of Queens and the Bronx, selling steel mill products and related
hardware and services to professional ironworkers, small steel
fabricators, and do-it-yourself homeowners in the New York, New
Jersey, and Connecticut area. Defendant National Steel Supply, Inc.,
is owned by defendants Joseph and Vincent Anza (collectively “the
Anzas”) and is Ideal’s competitor. National operates two retail outlets,
one in Queens and one in the Bronx, each located a few minutes’ drive
from the Ideal store in that borough. Ideal and National sell
substantially the same products to essentially the same customer base.

Ideal commenced the present action in 2002,
principally-asserting two civil RICO claims. First, it asserted a claim
against the Anzas, alleging that they had conducted, or participated in
the conduct of, the affairs of an interstate-business enterprise through
a pattern of racketeering activity, in violation of 18 U.S.C. § 1962(c).
Ideal alleged that, since at least 1998, National at its Queens store, at
the direction of the Anzas, had engaged in a pattern of racketeering
activity by (a) not charging sales tax to any customers who paid for
their purchases in cash (the “cash-no-tax” scheme), thereby violating
state laws that required merchants to charge and collect such taxes, and
(b) then submitting, by mail and wire, fraudulent sales and income tax
reports and returns that concealed National’s cash sales and
misrepresented its total taxable sales, thereby evading substantial sums
in income tax. Ideal alleged that by engaging in the cash-no-tax
scheme through a pattern of mail and wire frauds in violation of §
1962(c), National injured Ideal’s business by luring away customers
who chose to buy from National simply in order to save more than
eight percent on their purchases by not paying the required sales tax.

Second, Ideal alleged that in 1999 and 2000, the Anzas and
National, in violation of § 1962(a), invested funds derived from
National’s Queens store’s cash-notax scheme to establish National's
store in the Bronx. The opening of that facility caused Ideal to lose a
substantial amount of business at its Bronx store.

Id. at *1-2.
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In other words, Ideal alleged claims under two different provisions of RICO—section 1962(c)
and section 1962(a). Section 1962(c) makes it unlawful for any person employed by or
associated with an enterprise “to conduct or participate, directly or indirectly, in the conduct
of such enterprise’s affairs through a pattern of racketeering activity or collection of unlawful
debt.” Section 1962(a) makes it “unlawful for any person who has received any income
derived, directly or indirectly, from a pattern of racketeering activity . . . to use or invest,
directly or indirectly, any part of such income, or the proceeds of such income, in acquisition
of any interest in, or the establishment or operation of, any enterprise . . . .”

Years of litigation already had culminated in a visit to the Supreme Court, which ruled in
Ideal Steel Supply Corp. v. Anza, 547 U.S. 451 (2006), that the plaintiff’s RICO claim under
section 1962(c) was untenable because plaintiff did not allege facts showing, under the
Court’s analysis of the RICO statute, that “the alleged violation led directly to the plaintiff’s
injuries.” Id. at 460—61. Because the Second Circuit’s prior ruling had not dealt with the
plaintiff’s section 1962(a) claim, however, the Supreme Court remanded the case for further
consideration of the section 1962(a) claim.

The district court dismissed the plaintiff’s section 1962(a) claim on the ground that the
complaint failed to allege facts sufficient to show that the defendants’ alleged racketeering
activity was the proximate cause of injury to the plaintiff. According to the court of appeals,
the district court ruled as follows:

The Complaint again described the cash-no-tax scheme
conducted at National’s Queens facility in the late 1990s and early
2000s, and the attendant mail and wire frauds that allowed defendants
to retain unreported profits and avoid paying proper taxes. It alleged
that defendants used the concealed unlawful profits and tax savings to
finance the opening of the National store in the Bronx to compete with
Ideal. According to the Complaint and materials developed in
discovery, for 1999 and 2000 National filed tax returns reporting total
income of $145,118. Following the commencement of the present
lawsuit, however, National filed amended tax returns showing that its
total income for those years had instead been nearly $1.7 million, and
that for the period 1998-2003 National had underreported its taxable
income by a total of $4.3 million, allowing it to underpay its taxes by
approximately $1.7 million. Discovery and other proceedings revealed
that the Anzas had created a corporation called Easton Development
Corporation (“Easton Corporation”) to purchase property in 1999 to
enable National to open its store in the Bronx, and that the cash
portion of the purchase price was $500,000, which was paid by
National. (See Deposition of Joseph Anza at 34; Declaration of
Vincent Anza dated December 12, 2008 (“Anza Decl.”), 49 10, 11;
Deposition of Vincent Anza (“Anza Dep.”) at 188.) National began
operating its Bronx store in 2000. (See Anza Decl. § 4.) Defendants
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stated that “National expended approximately $850,000 to open its
Bronx facility” (id. 4 5); a report prepared by accountants retained by
Ideal concluded that National had spent considerably more.

Ideal asserted that prior to 2000 there were no companies
capable—in either size or breadth of offerings—of competing with
Ideal in the Bronx, and that in 1998-2000, Ideal consistently had
annual sales in the range of $4 million—$4.6 million. It alleged that
defendants’ opening of the National store in the Bronx injured Ideal in
two ways. First, simply by being there and offering products and
services comparable to those offered by Ideal, the new National store
took customers from Ideal, causing Ideal’s annual sales in 2001-2002
to drop by about one-third, to $2.7 million—$2.9 million. Second, Ideal
asserts that at the Bronx store National engaged in the same
cash-no-tax scheme that it conducted in the Queens store, thus
allowing National to lure customers with the lower prices financed by
the prior tax frauds.

Defendants moved for judgment on the pleadings pursuant to
Fed.R.Civ.P. 12(c), or alternatively for summary judgment pursuant to
Fed.R.Civ.P. 56, dismissing the Complaint on the ground that Ideal
could not show that its lost sales were proximately caused by the mere
creation of National’s Bronx facility through the alleged investment of
the proceeds of racketeering activity. In Ideal Steel Supply Corp. v.
Anza,No. 02 Civ. 4788,2009 WL 1883272 (S.D.N.Y. June 30, 2009)
(“Ideal IV ), the district court found defendants’ position persuasive,
and it granted judgment on the pleadings and, alternatively, summary
judgment.

First, the court found that Ideal’s Complaint failed to meet the
standard set by Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.
Ct. 1955, 167 L.Ed.2d 929 (2007) (“Twombly”), which requires a
plaintiff to plead ““more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action,’” Ideal IV, 2009 WL
1883272, at *3 (quoting Twombly, 550 U.S. at 555). The district court
found that “[d]efendants argue persuasively that Plaintiff fails to plead
facts showing that Ideal’s lost sales were proximately caused by the
mere creation of National’s Bronx facility through the alleged
investment of an unspecified amount of RICO proceeds.” Ideal IV,
2009 WL 1883272, at *4 (internal quotation marks omitted). It also
found the Complaint

deficient . . . in that it does not allege facts explaining
how Defendants’ investment of purported racketeering
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income to establish and operate its Bronx business
location proximately caused Ideal to lose sales, profits,
and market share. . . . Plaintiff’s allegations that
“Defendants substantially decreased Ideal’s sales,
profits, and local market share, and eliminated Ideal’s
dominant market position, by using racketeering
proceeds to acquire, establish, and operate their Bronx
business operation,” . . . are little more than “labels
and conclusions,” Twombly, 550 U.S. at 555, and do
not show how Defendants[’] “alleged violation [of
RICO] led directly to [Ideal’s] injuries,” [Ideal] III,
547 U.S. at 461. They are insufficient to state a claim
under Section 1962(a).

Ideal IV, 2009 WL 1883272, at *4 (emphases added).

In the alternative, the district court granted defendants’ motion
for summary judgment. The court noted that the Supreme Court in
Ideal 111 had found that proximate cause was lacking with respect to
Ideal’s 1962(c) claim because “‘it would require a complex assessment
to establish what portion of Ideal’s lost sales were the product of
National’s [conduct]’ because ‘[bJusinesses lose and gain customers
for many reasons,’” Ideal IV, 2009 WL 1883272, at *6 (quoting Ideal
111, 547 U.S. at 459). The district court stated that “[t]his is no less
true here” with respect to the 1962(a) claim. Ideal IV, 2009 WL
1883272, at *6.

Plaintiff’s Section 1962(a) RICO claim raises the same
concerns in view of Plaintiff’s assertions that its
injuries include “a permanent loss of sales, profits, and
market share,” . . . That is, it would be purely
speculative . . . for this Court to conclude that Ideal’s
alleged injuries resulted from Defendants’ conduct as
opposed to other factors . . . . “The element of
proximate causation . . . is meant to prevent these types
of intricate, uncertain inquiries from overrunning
RICO litigation.” [Ideal] III, 547 U.S. at 460.

Ideal 1V, 2009 WL 1883272, at *6.
The court found that proximate cause was lacking because

“there were intervening factors that may have caused Ideal’s alleged
lost sales, profits, and diminution in market share.” Id. at *5.
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For one thing, Ideal’s principal, Giacomo Brancato,
testified that Ideal’s Bronx location had “thousands of
customers that buy thousands of products for many
different uses.” . . . The decisions of individual
purchasers, i.e., in this case presumably not to buy
steel products from Ideal, have been held to constitute
an independent intervening act between the alleged
RICO violations and the alleged injuries.

Id. (emphases added). The court also found that “Ideal’s Bronx
operation had several competitors,” id. at *5 n.2, that Ideal “received
and accepted” inferior products, id. at *6, and that Ideal made various
business decisions such as deciding whether or not to lower its prices
to match those of National, see id., all of which the court held
constituted intervening factors preventing Ideal from establishing
proximate cause.

Accordingly, the district court dismissed Ideal’s claim under §
1962(a).

Id. at *5-7.

The Second Circuit panel, by a 2-1 vote, reversed the district court’s dismissal of the
plaintiff’s claim under section 1962(a). The court reasoned:

[T]he district court dismissed the Complaint pursuant to Rule 12(c) on
the grounds that it did not specify the amount of RICO proceeds used
to create National’s Bronx facility, Ideal IV,2009 WL 1883272, at *4,
and “d[id] not allege facts explaining how Defendants’ investment of
purported racketeering income to establish and operate its Bronx
business location proximately caused Ideal to lose sales, profits, and
market share,” id.; and that Ideal’s “allegations that Defendants
substantially decreased Ideal’s sales, profits, and local market share,
and eliminated Ideal’s dominant market position, by using racketeering
proceeds to acquire, establish, and operate their Bronx business
operation, . . . [we]re little more than ‘labels and conclusions,’” id.
(quoting Twombly, 550 U.S. at 555 (other internal quotation marks
omitted)), or “‘a formulaic recitation of the elements of a cause of
action,’” id. at *3 (quoting Twombly, 550 U.S. at 555). We disagree
with the district court’s characterizations and its application of
Twombly.

First, the Twombly Court noted that Fed.R.Civ.P. 8(a)(2)
“requires only ‘a short and plain statement of the claim showing that
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the pleader is entitled to relief,” in order to give the defendant fair
notice of what the . . . claim is and the grounds upon which it rests,”
Twombly, 550 U.S. at 555 (other internal quotation marks omitted);
see also Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508, 512, 122 S.
Ct. 992, 152 L.Ed.2d 1 (2002) (to satisfy Rule 8(a)(2), a plaintiff who
alleges facts that provide fair notice of his claim need not also allege
“specific facts establishing a prima facie case). The Twombly Court,
while stating that mere “labels and conclusions” or “formulaic
recitation[s] of the elements of a cause of action will not do,” stated
that “a complaint attacked by a Rule 12(b)(6) motion to dismiss does
not need detailed factual allegations,” but only “[f]actual allegations
[that are] enough to raise a right to relief above the speculative level,”
550 U.S. at 555, i.e., enough to make the claim “plausible,” id. at 570;
see Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173
L.Ed.2d 868 (2009) (““A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.”).
The Twombly Court stated that “[a]sking for plausible grounds . . .
does not impose a probability requirement at the pleading stage; it
simply calls for enough fact to raise a reasonable expectation that
discovery will reveal evidence of illegal[ity].” 550 U.S. at 556.

The district court in 1deal IV demanded of Ideal a pleading at
a level of specificity that was not justified by Twombly. The
Complaint’s “allegations that Defendants substantially decreased
Ideal’s sales, profits, and local market share, and eliminated Ideal’s
dominant market position, by using racketeering proceeds to acquire,
establish, and operate their Bronx business operation,” Ideal [V,2009
WL 1883272, at *4 (internal quotation marks omitted), were not
properly characterized as “labels,” id., nor could the allegations—as
they were set forth in the Complaint—be considered a mere formulaic
repetition of the statutory language or considered so conclusory as to
lack facial plausibility. The Complaint alleged, inter alia, that the
income of National, as a Subchapter S corporation under the Internal
Revenue Code, passed through to the Anzas as its sole shareholders
(see Complaint g 26); that from at least 1996 to the spring of 2004,
National and the Anzas filed fraudulent tax returns understating the
amount of their taxable income and enabling them to save and amass
substantial funds (see, e.g., id. 99 28, 30, 61); that after the
commencement of this lawsuitin 2002, defendants admitted the falsity
of those income tax returns by filing amended returns showing that
they had falsely underreported National’s income to tax authorities for
several years (see id. 4 29); that defendants’ false tax returns from
1996 to spring 2004 were filed by mail and fax, violated federal laws
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against mail and wire fraud, and constituted a pattern of racketeering
activity in violation of RICO (see id. 99 34-35, 45, 61); that for each
ofthe years 1999 and 2000, defendants reported taxable income of less
than $100,000 (see id. 9 38); that the purchase and renovation
expenses for National’s Bronx facility were capital expenses that could
not be funded with pre-tax dollars (see id. 9 39); that the expense of
purchasing, renovating, equipping, stocking, and opening National’s
Bronx facility was estimated by Ideal to be in excess of $1 million (see
id. 9 37); and that in 1999-2000, defendants fraudulently
underreported their income by more than $1 million (see id. 9 40).
The Complaint alleged that before National opened its Bronx facility,
Ideal had a dominant market position there, with no serious
competitors, as no other Bronx vendors offered as comprehensive an
array of goods and services as Ideal (see id. § 11); that National’s
Bronx facility, opened in the summer of 2000 a mere eight minutes’
drive from Ideal’s facility, began to offer an array of goods and
services similar to those offered by Ideal (see id. 49 9—15); and that the
opening of National’s Bronx facility caused a substantial decrease in
Ideal’s sales, profits, and local market share (see id. 9 43). We see
nothing implausible in the allegations that a plaintiff business entity
that had once enjoyed a dominant market position, with no serious
competition from other, more limited, entities, lost business when a
large competitor comparable in size and offerings to the plaintiff
opened nearby.

Second, although the standards for dismissal pursuant to Rule
12(c) are the same as for a dismissal pursuant to Rule 12(b)(6), see,
e.g., Rivera v. Heyman, 157 F.3d 101, 103 (2d Cir. 1998), and the
standard set by Twombly for evaluation of the viability of the pleading
is the same under each Rule, see, e.g., Hayden v. Paterson, 594 F.3d
150, 16061 (2d Cir. 2010), we view the district court’s focus solely
on the allegations of the Complaint, given the posture of this case, as
a misapplication of Twombly. Twombly is meant to allow the parties
and the court to avoid the expense of discovery and other pretrial
motion practice when the complaint states no plausible claim on which
relief can be granted:

[W]hen the allegations in a complaint, however true,
could not raise a claim of entitlement to relief, this
basic deficiency should . . . be exposed at the point of
minimum expenditure of time and money by the parties
and the court.

Twombly, 550 U.S. at 558 (internal quotation marks omitted)
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(emphasis ours). In the present case, the point of minimum expense
had long since been passed. The case had been addressed at each of
the three levels of the federal judicial system; and, by the time of 1deal
IV, discovery had been completed. To be sure, whether the complaint
states a claim upon which relief can be granted is a question of law,
and that question may be raised even as late as at the trial of the action,
see Fed.R.Civ.P. 12(h)(2). But pleadings often may be amended.
Prior to trial, after the time to amend as of right has passed, “[t]he
court should freely give leave [to amend] when justice so requires,”
Fed.R.Civ.P. 15(a)(2); see, e.g., Rachman Bag Co. v. Liberty Mutual
Insurance Co., 46 F.3d 230, 234-35 (2d Cir. 1995); see also
Fed.R.Civ.P. 15(b)(1) (even at trial, “[t]he court should freely permit
an amendment” to conform the pleadings to the proof, unless the
objecting party can show prejudice). Indeed, the availability of
“amendment of pleadings” was one of the reasons for Congress’s
expectation that the private right of action for RICO violations would
be an effective tool. S.Rep. No. 91-517, at 82.

In light of the fact that discovery in this case had been
completed prior to the decision in Ideal 1V, we do not regard
Twombly as requiring that defendants’ Rule 12(c) motion be granted
if evidence that had already been produced during discovery would fill
the perceived gaps in the Complaint. For example, although the
district court found persuasive the defendants’ argument that the
Complaint did not specify how much RICO income was invested to
create the National facility in the Bronx, materials in the record
showed that the purchase price of the property was $2.5 million; that
of that sum, $500,000 in cash was paid at the closing, and that that
$500,000 was provided by National (see, e.g., Anza Dep. at 186—87,
435); that defendants admit that opening the Bronx store cost at least
$850,000 (see, e.g., Anza Decl. 9§ 5); and that Ideal’s expert accountant
estimated that the total cost exceeded $1 million. To the extent that
the district court viewed as conclusory the Complaint’s allegations that
defendants had filed income tax returns that substantially understated
their taxable income, the court should have taken into account the tax
returns in the record—both those that were originally filed by National
showing less than $73,000 in taxable income for each of the years
1999 and 2000, and the amended returns showing taxable income for
those two years totaling nearly $1.7 million, as well as the deposition
testimony of an accountant for National that those and other amended
returns filed for National showed that for 1998-2003 National had
unreported income totaling approximately $4.3 million (see
Deposition of Jay L. Ofsink at 40). And to the extent that the court
viewed the Complaint’s allegation that Ideal’s Bronx operation lost
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sales after the advent of National as conclusory, it should have taken
into consideration, inter alia, the deposition testimony of Ideal’s sole
shareholder, Giacomo Brancato, who stated that in each of the years
1998, 1999, and 2000, Ideal had sales in the range of $4 million—$4.6
million (Deposition of Giacomo Brancato (“Brancato Dep.”) at 282);
and that after National opened its Bronx facility in the summer of
2000, Ideal’s sales in 2001 and 2002 dropped by about one-third, to
$2.7 million—$2.9 million (see id.). The record also permits the
inference that the sales lost by Ideal were made by National.
National’s tax returns for 2001 and 2002 showed that its gross sales
for those years, the first two full years of its Bronx facility’s operation,
were, respectively, some $1.2 million and $2.3 million more than its
gross sales during the last year before the Bronx facility was opened.
Although the returns do not provide figures for National’s Queens and
Bronx facilities separately, it is surely inferable that at least a
substantial portion of its 24—47% increase in sales was attributable to
the Bronx facility.

In these circumstances, assuming the truth of the Complaint’s
allegations and of evidence in the record supporting those allegations,
if defendants’ investment of the proceeds of their alleged pattern of
mail and wire frauds has not sufficiently directly harmed Ideal to meet
the standard of proximate cause, we find it difficult to envision anyone
who could show injury proximately caused by that investment—or to
fathom to whom Congress meant to grant a private right of action
under subsection (a). We conclude that the district court erred in
dismissing Ideal’s Complaint pursuant to Rule 12(c).

Id. at *11-14 (emphasis added).

Judge Cabranes dissented from the panel’s ruling, but his dissent rested on issues of the
analysis of proximate causation for purposes of RICO section 1962(a), and not on issues
regarding the proper interpretation of 7wombly and Igbal.

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 2011 WL 1778726 (2d Cir.
May 11, 2011). Plaintiffs, a number of union and other pension trusts, filed a class action
complaint seeking to hold defendant McGraw Hill, through its subsidiaries Standard and
Poor’s, Moody’s Investors Service, and Fitch, Inc. (the “Rating Agencies”), liable as
underwriters or “control persons” for misstatements or omissions in securities offering
documents, in violation of sections 11 and 15 ofthe Securities Act. The plaintiffs alleged that
the Rating Agencies were “underwriters” as defined by the statute because they helped
structure the securities in order to achieve desired ratings. Plaintiffs also alleged that the
Rating Agencies provided advice and direction about how to structure the securities
transactions to the primary violators of the securities laws, making the Rating Agencies also
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liable as “control persons” under the statute.
The court of appeals summarized the details of the plaintiffs’ allegations as follows:
A. The Securities Offerings
1. Mortgage Pass—Through Certificates

In the period from 2005 to 2007, plaintiffs and similarly
situated persons purchased approximately $155 billion worth of
mortgage pass-through certificates registered with the Securities and
Exchange Commission (“SEC”) entitling them to distributions from
underlying pools of mortgages. To create such certificates, a
“sponsor” originates or acquires mortgages. Next, the loans are sold to
a “depositor” that securitizes the loans—meaning, in effect, that the
depositor secures the rights to cash flows from the loans so that those
rights can be sold to investors. The loans are then placed in issuing
trusts, which collect the principal and interest payments made by the
individual mortgage borrowers and, in turn, pay out distributions to the
purchasers of the mortgage pass-through certificates. Finally, different
risk levels, or “tranches” of risk, are created by using various types of
credit enhancement, such as subordinating lower tranches to absorb
losses first, overcollateralizing the loan pools in excess of the bond
amount, or creating an excess spread fund to cover the difference
between the interest collected from borrowers and amounts owed to
investors. Each tranche is denominated by a credit rating—in these
cases issued by one or more Rating Agencies—determined by the
seniority level and the expected loss of the loan pool. Finally, the
depositor sells the certificates to underwriters, who then offer them to
investors.

Many of the certificates here at issue received A A A ratings, the
“safest” tranche supposedly least likely to default. Investment-grade
ratings were crucial to the certificates’ sale because many institutional
investors must purchase investment-grade securities. Moreover, some
senior certificates’ sales were conditioned on the receipt of AAA
ratings.

2. Union Plaintiffs’ Purchase of Certificates

The Union Plaintiffs and other similarly situated persons
bought certificates in ninety-four offerings between September 29,
2005, and July 28, 2007, that were sponsored by Lehman Brothers
Holdings, Inc. (“LBHI”) and underwritten by Lehman Brothers, Inc.,
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with Structured Asset Securities Corporation (“SASCo”), a
wholly-owned LBHI entity, acting as depositor (collectively,
“Lehman”). The certificates were issued pursuant to one of two
registration statements, initially filed with the SEC on September 16,
2005, and August 8, 2006, respectively. S & P and Moody’s rated the
securities.

3. Wyoming’s Purchase of Certificates

Wyoming and similarly situated persons purchased certificates
sponsored by IndyMac Bank, with IndyMac MBS, Inc. acting as
depositor. Many large investment banks underwrote the offerings,
which were issued pursuant to three registration statements first filed
on August 15, 2005, February 24, 2006, and February 14, 2007,
respectively. S & P, Moody’s, and Fitch rated Wyoming’s certificates.

4. Vaszurele’s Purchase of Certificates

Vaszurele and similarly situated plaintiffs acquired senior
mortgage pass-through certificates, issued on June 28, 2006, by the
Residential Asset Securitization Trust 2006—A8 (“RAST”). IndyMac
Bank sponsored Vaszurele’s certificates, with IndyMac MBS, Inc.
acting as depositor and Credit Suisse Securities (USA) Inc. as lead
underwriter. S & P and Moody’s rated the certificates acquired by
Vaszurele, which are traceable to aregistration statement initially filed
on February 24, 2006.

B. Rating Agencies’ Alleged Role in the Offerings

In the transactions described above, plaintiffs allege that the
Rating Agencies, which ordinarily serve as passive evaluators of credit
risk, exceeded their traditional roles by actively aiding in the
structuring and securitization process. Specifically, plaintiffs allege
that issuing banks engaged particular Rating Agencies through a
“ratings shopping” process, whereby the Rating Agencies reviewed
loan-level data for a mortgage pool and provided preliminary ratings.
Union Compl. § 66; Wyoming Compl. § 200. The banks then
negotiated with the Rating Agencies regarding the amount of credit
enhancements and percentage of AAA certificates for each mortgage
pool. By thus “play[ing] the agencies off one another” and choosing
the agency offering the highest percentage of AAA certificates with
the least amount of credit enhancements, the banks purportedly
“engender|ed] a race to the bottom in terms of rating quality.” Union
Compl. 9 170.
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During and after this negotiation, the Rating Agencies engaged
in an “iterative process” with the banks, providing “feedback™ on
which combinations of loans and credit enhancements would generate
particular ratings. Id. 9 177 (internal quotation marks and emphasis
omitted); Wyoming Compl. § 91 (internal quotation marks and
emphasis omitted); Vaszurele Compl. 9 38 (internal quotation marks
and emphasis omitted). In the course of this dialogue, issuers adjusted
the certificates’ structures until they achieved desired ratings. As one
Moody’s officer described the process: “You start with a rating and
build a deal around a rating.” Union Compl. 9§ 176 (internal quotation
marks and emphasis omitted); Wyoming Compl. 4 90 (internal
quotation marks omitted); Vaszurele Compl. 4 38 (internal quotation
marks and emphasis omitted). Plaintiffs submit that the Rating
Agencies thus helped determine the composition of loan pools, the
certificates’ structures, and the amount and kinds of credit
enhancement for particular tranches.

Toward this end, the Rating Agencies allegedly provided their
modeling tools to the banks’ traders to help them pre-determine the
combinations of credit enhancements and loans needed to achieve
specific ratings. S & P’s LEVELS or SPIRES models, and Moody’s
M-3 model, analyzed fifty to eighty different loan characteristics in
estimating the number and extent of likely loan defaults. Based on
these factors, the models calculated the amount of credit enhancement
required for a specific pool of loans to receive a AAA rating.
According to the Union Plaintiffs, LBHI used the modeling data in
determining bidding prices for loans. Moody’s and S & P also received
loan-level files and advised Lehman on appropriate loan prices. The
Rating Agencies, however, had purportedly failed to update their
models to reflect accurately the higher risks of certain underlying
loans, such as subprime, interest-only, and negative amortization
mortgages. The models also failed to account for deteriorating loan
origination standards. As a result, plaintiffs complain that the
certificates AAA or investment-grade ratings did not accurately
represent their risk.

Id. at *1-3 (footnote omitted).

The district court granted the defendants’ motion to dismiss. The district court found that the
plaintiffs did not allege facts showing that the Rating Agencies fell within the statutory
definition of “underwriter” when they participated in creating the securities, since they did not
purchase the securities for resale. The district court also found that the plaintiffs did not
allege facts showing that the Rating Agencies’ power to influence or persuade the primary
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violators constituted the requisite “practical ability to direct the actions of people who issue
or sell securities.” Id. at 4.

The Second Circuit affirmed the district court’s dismissal of the complaint. The court
reasoned as follows:

Applying the underwriter definition on de novo review, we
conclude that plaintiffs failed to allege facts sufficient to state a
plausible § 11 claim against the Rating Agency defendants.

The complaints contain extensive descriptions of the Rating
Agencies’ activities in structuring the certificate transactions, dictating
the kinds and quantity of loans or credit enhancements needed for
desired ratings, and providing modeling tools to traders to
pre-structure loan pools. Plaintiffs submit that these allegations
demonstrate that the Rating Agencies played a necessary role in the
securities’ distribution because (1) their ratings translated opaque
financial products into understandable risk levels, (2) institutional
investors were required to buy investment-grade securities, and (3)
offerings were conditioned on senior tranches receiving AAA ratings.
We disagree. Like all of the district courts to have considered similar
claims, we conclude that structuring or creating securities does not
constitute the requisite participation in underwriting.

As the district court in this case explained, even assuming, as
we must, that the Rating Agencies “had a good deal to do with the
composition and characteristics of the pools of mortgage loans and the
credit enhancements of the [c]ertificates that ultimately were sold,”
plaintiffs failed to allege that defendants “participated in the relevant”
undertaking: that of purchasing securities from the issuer with a view
towards distribution, or selling or offering securities for the issuer in
connection with a distribution. In re Lehman Bros. Sec. & ERISA
Litig., 681 F. Supp. 2d at 499; see also In re Wells Fargo
Mortg.-Backed Certificates Litig., 712 F. Supp. 2d at 96869
(dismissing § 11 claims when plaintiffs failed to allege rating agencies
undertook “activities related to the [securities’] distribution or sale”);
New Jersey Carpenters Vacation Fund v. Royal Bank of Scot. Grp.,
PLC, 720 F. Supp. 2d at 263—64 (concluding that playing “significant
role in the creation” of certificates does not constitute requisite
“participat[ion] in the sale or distribution” of securities). The Rating
Agencies’ efforts in creating and structuring certificates occurred
during the initial stages of securitization, not during efforts to disperse
certificates to investors. See New Jersey Carpenters Vacation Fund v.
Royal Bank of Scot. Grp., PLC, 720 F. Supp. 2d at 263—64 (noting that
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certificate creation occurred during “securitization process” rather than
during marketing, distribution, or sale (internal quotation marks
omitted)).

The fact that the market needed ratings to understand
structured financial products or that particular ratings were essential
to the certificates’ eventual sale does not change the analysis. While
it is certainly true that some investors will refrain from buying
securities that do not bear a AAA rating, and that some banks will
decline to assume the risk of pursuing a public offering unless a
security receives a high credit rating, plaintiffs, once again, fail to
demonstrate that the Rating Agencies were involved in a statutorily
listed distributional activity.

The rating issued by a Rating Agency speaks merely to the
Agency’s opinion of the creditworthiness of a particular security. In
other words, it is the sort of expert opinion classically evaluated under
the “expert” provision of § 11, not under the “underwriter” provision.
See 15 U.S.C. § 77k(a)(4) (providing for “expert” liability against
“accountant[s], engineer[s], or appraiser[s], or any person whose
profession gives authority to a statement made by him, who has with
his consent been named as having prepared or certified any part of the
registration statement.”); see also id. § 77g(a) (providing requirements
by which “consent” must be established for purposes of § 77k(a)(4)).
Indeed, each offering document explained that the assigned credit
rating was “not a recommendation to buy, sell or hold securities and
may be subject to revision or withdrawal at any time.” See, e.g., Defs.’
Br.at7.

In sum, because plaintiffs failed to plead facts sufficient to
bring the Rating Agencies within the statutory definition of
underwriter, their § 11 claims against these defendants were properly
dismissed.

C. Section 15 Control Person Claims

The Union Plaintiffs and Wyoming also appeal the district
court’s dismissal of their § 15 control person claims against the Rating
Agencies. Section 15 imposes joint and several liability on “[e]very
person who, by or through stock ownership, agency, or otherwise . . .
controls any person liable under” § 11. 15 U.S.C. § 770(a). To
establish § 15 liability, a plaintiff must show a “primary violation” of
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§ 11 and control of the primary violator by defendants. ECA & Local
134 IBEW Joint Pension Trust v. JP Morgan Chase Co.,553 F.3d 187,
206-07 (2d Cir. 2009); see also In re Morgan Stanley Info. Fund Sec.
Litig., 592 F.3d at 358. Because it is undisputed that plaintiffs
adequately pleaded primary § 11 violations by the certificates’ issuers
or depositors, the only question on appeal is whether the facts alleged
permit an inference that the Rating Agencies controlled the primary
violators.

Although our Court has not yet discussed “control” for § 15
purposes, in the context of claims under § 20(a) of the 1934 Act
against persons controlling primary § 10(b) violators, we have defined
“control” as “‘the power to direct or cause the direction of the
management and policies of [the primary violators], whether through
the ownership of voting securities, by contract, or otherwise.”” SEC
v. First Jersey Sec., Inc., 101 F.3d 1450, 1472-73 (2d Cir. 1996)
(quoting 17 C.F.R. § 240.12b-2). Because § 15 and § 20(a) are
roughly parallel control person provisions under the 1933 and 1934
Acts, respectively, we here adopt the quoted First Jersey definition of
control for § 15 claims. See 15 U.S.C. § 770(a) (imposing liability on
persons who “control[ ] any person liable” under § § 11 or 12); id. §
78t (imposing liability on persons who “control[ ] any person liable”
under § 10(b)); In re Refco, Inc. Sec. Litig., 503 F. Supp .2d 611, 660
(S.D.N.Y. 2007) (noting that § 20(a) and § 15 “are parallel
provisions™).

The parties dispute whether we should further adopt the
requirement that § 20 plaintiffs demonstrate “culpable participation”
by the alleged controlling person for purposes of § 15. See SEC v.
First Jersey Sec., Inc., 101 F.3d at 1472 (requiring § 20 plaintiff to
show that “controlling person was in some meaningful sense a
culpable participant in the fraud perpetrated by the controlled person”
(internal quotation marks and brackets omitted)). That issue has
divided district courts in this Circuit. Compare P. Stolz Family
P’ship, L.P. v. Daum, 166 F. Supp. 2d 871, 873 (S.D.N.Y. 2001)
(requiring culpable participation), reversed in part on other grounds
by 355 F.3d 92 (2d Cir. 2004), with In re Refco, Inc. Sec. Litig., 503
F. Supp. 2d at 660—61 & n.43 (noting that despite similarity between
§ 15 and § 20(a), “culpable participation” requirement applies only to
§ 20(a) because § 20(a) excepts from liability those acting “in good
faith ” who did not directly or indirectly induce violation (emphasis in
original)); In re CINAR Corp. Sec. Litig., 186 F. Supp. 2d 279, 309-10
(E.D.N.Y. 2002) (declining to require culpable participation because
§ 11, unlike § 10(b), does “not contain an intent element””). We need
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not decide here whether “culpable participation” is a necessary
element for § 15 liability because plaintiffs’ § 15 claims fail in any
event for inadequate pleading of the undisputed element of control.

Plaintiffs contend that the district court erroneously applied a
heightened pleading standard by requiring their complaints to support
an inference “that the decision making power lay entirely with the
Rating Agencies.” In re Lehman Bros. Sec. & ERISA Litig., 681 F.
Supp. 2d at 501 (emphasis added). Unlike plaintiffs, we do not
understand the district court’s passing reference to “entire” control to
require a pleading that defendants controlled the primary violators to
the exclusion of all others. The district court correctly observed that §
15 imposes liability on “‘/e/very person’ “who controls a primary
violator. Id. at 500 (quoting 15 U.S.C. § 770) (emphasis added).
Moreover, the district court analyzed explicitly whether plaintiffs
pleaded “allegations . . . sufficient to justify a conclusion that the
Rating Agencies controlled others who violated [§ 11].” Id. In any
event, after de novo review we conclude that plaintiffs’ allegations are
insufficient.

Wyoming alleges that defendants “actively collaborated” with
the depositors in creating the transactions by providing “direct input,”
“advisory opinions,” and “guidance” on which loans or structures
would achieve desired ratings. Wyoming Compl. 9 47-49, 64, 89,
97. The Union Plaintiffs similarly allege that the Rating Agencies
influenced the primary violators by providing advice and feedback on
appropriate loan prices and structures, thereby “largely determin[ing]
the amount and kind of credit enhancement” that would result in
specific ratings. Union Compl. 9 173-75, 178.

At most, these allegations suggest that the Rating Agencies
provided advice and “strategic direction,” Wyoming Br. at 32, on how
to structure transactions to achieve particular ratings. Such purported
involvement in transaction-level decisions falls far short of showing
a power to direct the primary violators’ “management and policies.”

Moreover, allegations of advice, feedback, and guidance fail
to raise a reasonable inference that the Rating Agencies had the power
to direct, rather than merely inform, the banks’ ultimate structuring
decisions. Put another way, providing advice that the banks chose to
follow does not suggest control. See Harrison v. Dean Witter
Reynolds, Inc., 974 F.2d 873, 877 (7th Cir. 1992) ( “[T]he ability to
persuade and give counsel is not the same thing as ‘control’ . . ..”
(internal quotation marks omitted)); New Jersey Carpenters Health
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Fund v. Residential Capital, LLC, No. 08 CV 8781, 2010 WL
1257528, at *7 (S.D.N.Y. Mar. 31, 2010) (dismissing control person
claim against underwriters because ability to persuade issuers
insufficient).

Indeed, plaintiffs’ “ratings shopping” allegations undermine
their control theory. Specifically, plaintiffs allege that the banks
wielded “incredible leverage over,” Wyoming Compl. 4 195, and
“pressured” the Rating Agencies, Union Compl. 4 168, by awarding
business to the agency providing the highest percentage of AAA
ratings with the lowest levels of credit enhancement. Such allegations
might suggest that the primary violators had power over the Rating
Agencies’ policies by “engendering a race to the bottom in terms of
rating quality.” Wyoming Compl. § 170. But they do not support any
inference that the Rating Agencies had the power to direct the primary
violators’ policies.

Nor are we persuaded by the Union Plaintiffs’ argument that
they adequately alleged control by stating that SASCo was a “dummy
corporation” with the sole purpose of securitizing transactions. The
complaint does not, in fact, allege that SASCo was a “dummy
corporation,” see Manning v. Utils. Mut. Ins. Co., 254 F.3d 387, 401
(2d Cir. 2001) (noting that allegations must be contained in complaint
to defeat motion to dismiss), nor does it plead facts suggesting that
SASCo was a shell company created to avoid liability for securities
law violations, cf. In re Refco, Inc. Sec. Litig., 503 F. Supp. 2d at 661
(concluding defendants could be liable when they allegedly controlled
entities exercising power over shell entities). In any event, the
complaint alleges that Lehman wholly owned SASCo and “controlled
every aspect of the securitization,” without alleging that the Rating
Agencies created SASCo or directed its management or policies.
Union Compl. § 6. Such allegations do not raise a reasonable inference
that the Rating Agencies controlled SASCo.

Accordingly, we affirm the district court’s dismissal of the
control person claims.

Id. at *11-16 (citations and footnotes omitted).

The court of appeals also affirmed the district court’s denial of leave to amend. The court
reasoned:

In their briefs in opposition to the motions to dismiss, plaintiffs
requested leave to amend without specifying what additional facts, if
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any, they might assert in a new pleading. As we have previously ruled,
“[1]t is within the [district] court’s discretion to deny leave to amend
implicitly by not addressing” requests for amendment made
“informally in a brief filed in opposition to a motion to dismiss.”
Joblove v. Barr Labs. Inc. ( In re Tamoxifen Citrate Antitrust Litig.),
466 F.3d 187, 220 (2d Cir. 2006); see also Litwin v. Blackstone Grp.,
L.P., 634 F.3d 706, 723 (2d Cir. 2011). Where, as here, the district
court did not specify in its decisions that it dismissed the complaints
with prejudice, and plaintiffs thereafter failed to make formal motions
to amend or to offer proposed amended complaints, we identify no
abuse of discretion in the district court’s implicit denial of plaintiffs’
cursory requests for leave to amend.

In any event, a denial of leave to amend is not an abuse of
discretion if amendment would be futile. See In re Tamoxifen Citrate
Antitrust Litig., 466 F.3d at 220. While plaintiffs’ conclusorily assert
on appeal that recent government investigations provide new
information about the Rating Agencies’ role in the transactions, they
fail to identify new facts that might redress the complaints’ noted
deficiencies. Accordingly, we reject as without merit plaintiffs’
challenge to the denial of leave to amend.

Id. at *16-17.

Gallop v. Cheney, 642 F.3d 364,2011 WL 1565858 (2d Cir. Apr. 27, 2011). April Gallop
filed a Bivens complaint against high U.S. government civilian and military officials alleging
that she was injured in the attack on the Pentagon on September 11,2001, and that that attack
was caused by the defendants in order (1) to create a domestic political atmosphere in which
they could pursue their policy objectives, and (2) to conceal the misallocation of large sums
of money appropriated to the Department of Defense. The court of appeals described the
complaint:

[TThe Complaint hypothesizes a fantastical alternative history to the
widely accepted account of the “explosion” that injured Gallop and
killed hundreds of other men and women inside the Pentagon. Among
other things, Gallop’s complaint alleges that American Airlines Flight
77 did not crash into the Pentagon—indeed, that no plane crashed into
the Pentagon. . .. Instead, the Complaint alleges that the United States
most senior military and civilian leaders “cause[d] and arrange[d] for
high explosive charges to be detonated inside the Pentagon, and/or a
missile of some sort to be fired at the building . . . to give the false
impression that hijackers had crashed the plane into the building, as
had apparently happened in New York.”
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Gallop further contends that these officials knew of the
September 11 attacks in advance, facilitated their execution, and
attempted to cover up their involvement in order to “generate a
political atmosphere of acceptance in which [the government] could
enact and implement radical changes in the policy and practice of
constitutional government in [the United States].” In addition, Gallop
alleges that the attacks were intended to conceal the revelation on
September 10, 2001, that $2.3 trillion in congressional appropriations
“could not be accounted for” in a recent Department of Defense audit.

Id. at *2-3.

The district court dismissed the complaint with prejudice as frivolous and as failing to make
out non-conclusory factual allegations. The Second Circuit affirmed, agreeing that the
complaint failed to state a plausible claim for relief. The court observed:

After a de novo review, we have no hesitation in concluding
that the District Court correctly determined that the few conceivably
“well-pleaded” facts in Gallop’s complaint are frivolous. While, as a
general matter, Gallop or any other plaintiff certainly may allege that
the most senior members of the United States government conspired
to commit acts of terrorism against the Untied States, the courts have
no obligation to entertain pure speculation and conjecture. Indeed, in
attempting to marshal a series of unsubstantiated and inconsistent
allegations in order to explain why American Airlines Flight 77 did
not crash into the Pentagon, the complaint fails to set forth a
consistent, much less plausible, theory for what actually happened that
morning in Arlington, Virginia. See, e.g., Complaintq 3 (alleging that
defendants may have caused “high explosive charges to be detonated
inside the Pentagon”); 9 21 (alleging that defendants “may have
employed Muslim extremists to carry out suicide attacks; or . . . may
have used Muslim extremists as dupes or patsies”); id. (alleging that
“four planes” were in fact hijacked on the morning of September 11);
9 33 (alleging that “[i]f Flight 77, or a substitute, did swoop low over
the [Pentagon], to create the false impression of a suicide attack, it was
then flown away by its pilot, or remote control, and apparently crashed
somewhere else”); 4 40(d)(3) (alleging that apart from Flight 77 “a
different, additional, flying object . . . hit the Pentagon”); q 43
(alleging that there “may have been a missile strike, perhaps
penetrating through to the back wall, which helped collapse the section
that fell in, possibly augmented by explosives placed inside”).

Furthermore, and notwithstanding the unsupported
assumptions regarding the fate of American Airlines Flight 77, the
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complaint also fails to plausibly allege the existence of a conspiracy
among the defendants. Gallop offers not a single fact to corroborate
her allegation of a “meeting of the minds” among the conspirators.
Complaint § 55. It is well settled that claims of conspiracy “containing
only conclusory, vague, or general allegations of conspiracy to deprive
a person of constitutional rights cannot withstand a motion to
dismiss.” Leon v. Murphy, 988 F.2d 303, 311 (2d Cir. 1993)
(quotation marks omitted). We therefore agree with the District Court
that Gallop’s allegations of conspiracy are baseless and spun entirely
of “cynical delusion and fantasy.” The District Court did not err in
dismissing the complaint with prejudice.

Id. at *6—7 (citation omitted).

The court of appeals also rejected the plaintiff’s argument that she should have been permitted
to amend her complaint. The court noted that the plaintiff never requested leave to amend,
and held that “in the absence of any indication that Gallop could—or would—provide
additional allegations that might lead to a different result, the District Court did not err in
dismissing her claim with prejudice. As we have had occasion to explain, ‘[a] counseled
plaintiff is not necessarily entitled to a remand for repleading whenever he has indicated a
desire to amend his complaint, notwithstanding the failure of plaintiff’s counsel to make a
showing that the complaint’s defects can be cured.” Poratv. Lincoln Towers Cmty. Ass'n, 464
F.3d 274, 276 (2d Cir. 2006).” Id. at *8.

Litwin v. Blackstone Group, L.P., 634 F.3d 706, 2011 WL 447050 (2d Cir. Feb. 10, 2011),
cert. denied, --- S. Ct. ----,2011 WL 4532981 (Oct. 3,2011). The plaintiffs brought a putative
securities class action on behalf of themselves and all others who purchased the common units
of the Blackstone Group (“Blackstone”) at the time of its [PO. They sought remedies under
the Securities Act for alleged material omissions from, and misstatements in, Blackstone’s
registration statement and prospectus.

Blackstone, the Second Circuit explained, is one of the largest independent alternative asset
managers in the world, with total assets under management of approximately $88.4 billion as
of 2007. Blackstone receives a substantial portion of its revenues from two sources: (1) a
1.5% management fee on its total assets under management, and (2) performance fees of 20%
of the profits generated from the capital it invests on behalf of its limited partners. Under
certain circumstances, when investments perform poorly, Blackstone may be subject to a
“claw-back” of already-paid performance fees. In other words, it may be required to return
fees which it has already collected.

The plaintiffs alleged that, at the time of Blackstone’s IPO and unbeknownst to non-insider
purchasers of Blackstone common units, two of Blackstone’s portfolio companies (FGIC
Corp. and Freescale), as well as its real estate fund investments, were experiencing problems.
Blackstone allegedly knew of these problems and reasonably expected these problems to
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subject it to reduced future performance fees and a claw-back of past performance fees,
thereby materially affecting its future revenues. The plaintiffs alleged that Blackstone was
required to disclose these material adverse developments in its registration statement, but did
not. The plaintiffs further alleged that Blackstone omitted material information regarding the
downward trend in the real estate market and its likely input on Blackstone’s real estate
investments. The plaintiffs alleged that Blackstone’s registration statement contained the
following affirmative material misstatement:

The real estate industry is also experiencing historically high levels
of growth and liquidity driven by the strength of the U.S. economy .
.. and the availability of financing for acquiring real estate assets. . .
.. The strong investor demand for real estate assets is due to a number
of factors, including persistent, reasonable levels of interest rates . .

and the ability of lenders to repackage their loans into
securitizations, thereby diversifying and limiting their risk. These
factors have combined to significantly increase the capital committed
to real estate funds from a variety of institutional investors.

In addition, the plaintiffs alleged that Blackstone’s unaudited financial statements for
the three-month periods ending March 31, 2007 and March 31, 2006, respectively, which
were included in its registration statement, violated generally accepted accounting principles
(“GAAP”) and materially overstated the values of Blackstone’s real estate investments and
its investment in FGIC. The plaintiffs also alleged that Blackstone’s disclosure of certain
risk factors was too general and failed to inform investors adequately of the then-existing
specific risks related to the real estate and credit markets.

The district court dismissed the plaintiffs’ complaint for failure to state a claim. The district
court’s opinion found that the alleged omissions and misstatements concerning FGIC,
Freescale, and Blackstone’s real estate investments were not material. First, the district court
analyzed the relative scale or quantitative materiality of the alleged FGIC and Freescale
omissions. After noting the Second Circuit’s and the SEC’s acceptance of a 5% threshold
as an appropriate “starting place” or “preliminary assumption” of immateriality, the district
court noted that “Blackstone’s $331 million investment in FGIC represented a mere 0.4%
of Blackstone's [total] assets under management at the time of the [PO.” The district court
then addressed the plaintiffs’ argument that the materiality of the omissions is best illustrated
by the effect the eventual $122.2 million drop in value of Blackstone’s FGIC investment had
on Blackstone’s 2007 annual revenues. The district court found that the decline in FGIC’s
investment value was quantitatively immaterial as compared with Blackstone's $3.12 billion
in total revenues for 2007.

The district court next looked at the quantitative materiality of the Freescale omissions, again
comparing Blackstone’s investment to its total assets under management. The court stated
that “the $3.1 billion investment in Freescale represented 3.6% of the total $88.4 billion [that
Blackstone] had under management at the time of the IPO.” The district court found it
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significant that the complaint did not (and likely could not) allege that Freescale’s loss of'its
exclusive supplier relationship with Motorola would cause Blackstone’s investment in
Freescale to lose 100% of its value.

The district court then pointed to the structure of the Blackstone enterprise as further support
for the immateriality of the alleged omissions. According to the district court, because the
performance of individual portfolio companies only affects Blackstone’s revenues after
investment gains or losses are aggregated at the fund level, the poor performance of one
investment may be offset by the strong performance of another. Accordingly, “there is no
way to make a principled distinction between the negative information that Plaintiff]s] claim[
] was wrongfully omitted from the Registration Statement and information . . . about every
other portfolio company.” The district court found that requiring disclosure of information
about particular portfolio companies or investments would risk “obfuscat[ing] truly material
information in a flood of unnecessary detail, a result that the securities laws forbid.”

The district court acknowledged that this quantitative analysis is not dispositive of
materiality, but found that only one of the qualitative factors that the Second Circuit or the
SEC often consider was present in this case. Specifically, the court found that: (1) none of
the omissions concealed unlawful transactions or conduct; (2) the alleged omissions did not
relate to a significant aspect of Blackstone’s operations; (3) there was no significant market
reaction to the public disclosure of the alleged omissions; (4) the alleged omissions did not
hide a failure to meet analysts’ expectations; (5) the alleged omissions did not change a loss
into income or vice versa; and (6) the alleged omissions did not affect Blackstone’s
compliance with loan covenants or other contractual requirements. The district court noted
that the one qualitative factor it did find present in this case—that the alleged omissions had
the effect of increasing Blackstone's management's compensation—was not enough, by itself,
to make the omissions material. Accordingly, the district court held that the alleged
omissions concerning FGIC and Freescale were immaterial as a matter of law.

The district court separately analyzed the alleged omissions and misstatements regarding
Blackstone’s real estate investments. It first noted that the complaint failed to “identify a
single real estate investment or allege a single fact capable of linking the problems in the
subprime residential mortgage market in late 2006 and early 2007 and the roughly
contemporaneous decline in home prices (which are well-documented by the [complaint])
to Blackstone’s real estate investments, 85% of which were in commercial and hotel
properties.” According to the district court, without further factual enhancement as to how
the troubles in the residential mortgage markets could have a foreseeable material effect on
Blackstone’s real estate investments, the plaintiffs’ allegations fell short of the plausibility
standard set forth in 7wombly. In addition, the district court found that the plaintiffs had
failed to allege any facts that, if true, would render false those statements alleged to be
affirmative misrepresentations. The district court further found that insofar as the plaintiffs
alleged that Blackstone was required to disclose general market conditions, such omissions
are not actionable because Sections 11 and 12(a)(2) do not require disclosure of publicly
available information: “The omission of generally known macro-economic conditions is not
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material because such matters are already part of the ‘total mix’ of information available to
investors.” Finally, the district court noted that the complaint contained no allegations that
Blackstone knew that market conditions “were reasonably likely to have a material effect on
its portfolio of real estate investments,” and stated that “generalized allegations that problems
brewing in the market at large made it ‘foreseeable’ that a particular set of unidentified
investments would sour are insufficient to ‘nudge[ ] [the] claims across the line from
conceivable to plausible.’”

On appeal, the Second Circuit noted that the plaintiffs’ complaint explicitly did not allege
fraud. Instead, the complaint alleged that Blackstone acted negligently in preparing its
registration statement and prospectus. Further, Blackstone did not argue on appeal that the
plaintiffs’ claims were premised on allegations of fraud. Accordingly, the Second Circuit
found that the plaintiffs’ claims were not subject to the heightened pleading standard of FED.
R. Civ. P. 9(b).

The Second Circuit, through the following lengthy analysis, identified the core issue as
whether the downward trend and uncertainty in the real estate market, already known and
existing at the time of the IPO, was reasonably likely to have a material impact on
Blackstone’s financial condition:

Section 11 of the Securities Act imposes liability on issuers
and other signatories of a registration statement that, upon becoming
effective, “contain[s] an untrue statement of a material fact or omit[s]
to state a material fact required to be stated therein or necessary to
make the statements therein not misleading.” 15 U.S.C. § 77k(a).
Section 12(a)(2) imposes liability under similar circumstances on
issuers or sellers of securities by means of a prospectus. See id. §
771(a)(2). So long as a plaintiff establishes one of the three bases for
liability under these provisions—(1) a material misrepresentation; (2)
amaterial omission in contravention of an affirmative legal disclosure
obligation; or (3) a material omission of information that is necessary
to prevent existing disclosures from being misleading, see In re
Morgan Stanley Info. Fund Sec. Litig., 592 F.3d 347, 360 (2d Cir.
2010)—then, in a Section 11 case, “the general rule [is] that an
issuer’s liability . . . is absolute.” . . . The primary issue before us is
the second basis for liability; that is, whether Blackstone's
Registration Statement and Prospectus omitted material information
that Blackstone was legally required to disclose.

Required Disclosures Under Item 303 of Regulation S-K

Plaintiffs principally contend that Item 303 of SEC Regulation
S-K, 17 C.F.R. § 229.303(a)(3)(i1), provides the basis for
Blackstone’s disclosure obligation. Pursuant to Subsection (a)(3)(ii)
of Item 303, a registrant must “[d]escribe any known trends or
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uncertainties ... that the registrant reasonably expects will have a
material . . . unfavorable impact on . . . revenues or income from
continuing operations.” Instruction 3 to paragraph 303(a) provides
that “[t]he discussion and analysis shall focus specifically on material
events and uncertainties known to management that would cause
reported financial information not to be necessarily indicative of
future operating results or of future financial condition.” 17 C.F.R. §
229.303(a) instruction 3. The SEC’s interpretive release regarding
Item 303 clarifies that the Regulation imposes a disclosure duty
“where a trend, demand, commitment, event or uncertainty is both [1]
presently known to management and [2] reasonably likely to have
material effects on the registrant’s financial condition or results of
operations.”

Although the District Court opinion and the parties on appeal
primarily focus on the materiality of Blackstone’s alleged omissions,
Blackstone does urge that plaintiffs’ complaint fails to adequately
allege that Blackstone was required by Item 303 to disclose trends in
the real estate market for the purpose of Sections 11 and 12(a)(2).
We disagree. Plaintiffs allege that the downward trend in the real
estate market was already known and existing at the time of the IPO,
and that the trend or uncertainty in the market was reasonably likely
to have a material impact on Blackstone’s financial condition.
Therefore, plaintiffs have adequately pleaded a presently existing
trend, event, or uncertainty, and the sole remaining issue is whether
the effect of the “known” information was “reasonably likely” to be
material for the purpose of Item 303 and, in turn, for the purpose of
Sections 11 and 12(a)(2).

Litwin, 2011 WL 447050, at *6—7 (internal citation omitted).

The court then held that the plaintiffs met their pleading burden to plausibly allege that the
information Blackstone omitted from its offering documents was “material”:

In this case, the District Court confronted a Rule 12(b)(6)
motion, a motion for which plaintiffs need only satisfy the basic
notice pleading requirements of Rule 8. So long as plaintiffs plausibly
allege that Blackstone omitted material information that it was
required to disclose or made material misstatements in its offering
documents, they meet the relatively minimal burden of stating a claim
pursuant to Sections 11 and 12(a)(2), under which, should plaintiffs’
claims be substantiated, Blackstone’s liability as an issuer is absolute.
Where the principal issue is materiality, an inherently fact-specific
finding, the burden on plaintiffs to state a claim is even lower.
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Accordingly, we cannot agree with the District Court at this
preliminary stage of litigation that the alleged omissions and
misstatements “are so obviously unimportant to a reasonable investor
that reasonable minds could not differ on the question of their
importance.”

Materiality of Omissions Related to FGIC and Freescale

As to the materiality of the omissions related to FGIC and
Freescale, Blackstone first argues that the relevant information was
public knowledge, and thus could not be material because it was
already part of the “total mix” of information available to investors.
Specifically, Blackstone contends that, as the complaint itself alleges
based on citations to news articles and analysts’ calls, the shift in
FGIC’s strategy toward a less conservative approach to bond
insurance and Freescale’s loss of'its exclusive contract with Motorola
were facts publicly known at the time of the IPO.

It is true that, as a general matter, the “‘total mix’ of
information may . . . include information already in the public domain
and facts known or reasonably available to [potential investors].”
United Paperworkers Int’l Union v. Int’l Paper Co., 985 F.2d 1190,
1199 (2d Cir. 1993) (internal quotation marks omitted). But case law
does not support the sweeping proposition that an issuer of securities
is never required to disclose publicly available information.

In this case, the key information that plaintiffs assert should
have been disclosed is whether, and to what extent, the particular
known trend, event, or uncertainty might have been reasonably
expected to materially affect Blackstone’s investments. And this
potential future impact was certainly not public knowledge,
particularly in the case of FGIC, which was not even mentioned in
Blackstone’s Registration Statement and thus cannot be considered
part of the “total mix” of information already available to investors.
Again, the focus of plaintiffs’ claims is the required disclosures under
Item 303—plaintiffs are not seeking the disclosure of the mere fact of
Blackstone’s investment in FGIC, of the downward trend in the real
estate market, or of Freescale’s loss of its exclusive contract with
Motorola. Rather, plaintiffs claim that Blackstone was required to
disclose the manner in which those then-known trends, events, or
uncertainties might reasonably be expected to materially impact
Blackstone’s future revenues.

While it is true that Blackstone’s investments in FGIC and
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Freescale fall below the presumptive 5% threshold of materiality, we
find that the District Court erred in its analysis of certain qualitative
factors related to materiality. First, the District Court and Blackstone
place too much emphasis on Blackstone’s structure and on the fact
that a loss in one portfolio company might be offset by a gain in
another portfolio company. Blackstone is not permitted, in assessing
materiality, to aggregate negative and positive effects on its
performance fees in order to avoid disclosure of a particular material
negative event. Cf. SAB No. 99, Fed.Reg. at 45,153 (noting in the
context of aggregating and netting multiple misstatements that
“[r]egistrants and their auditors first should consider whether each
misstatement is material, irrespective of its effect when combined
with other misstatements™). Were we to hold otherwise, we would
effectively sanction misstatements in a registration statement or
prospectus related to particular portfolio companies so long as the net
effect on the revenues of a public private equity firm like Blackstone
was immaterial. The question, of course, is not whether a loss in a
particular investment’s value will merely affect revenues, because
even after aggregation of gains and losses at the fund level, it will
almost certainly have some effect. The relevant question under Item
303 is whether Blackstone reasonably expects the impact to be
material. We see no principled basis for holding that an historically
“private” equity company that has chosen to go public is somehow
subject to a different standard under the securities disclosure laws and
regulations than a traditional public company with numerous
subsidiaries. See Mohsen Manesh, Legal Asymmetry and the End of
Corporate Law, 34 DEL. J. Corp. L. 465, 482 (2009) (noting that
Blackstone, as a publicly listed entity, is ‘“substantively
indistinguishable from [its] publicly traded corporate counterparts™).
In a case of pure omissions, to the extent that the securities laws
require information to be disclosed and the information in question
is material in the eyes of a reasonable investor, Blackstone must
disclose the information. Blackstone’s structure is no defense on a
motion to dismiss.

Second, the District Court erred in finding that the alleged
omissions did not relate to a significant aspect of Blackstone’s
operations. In discussing “considerations that may well render
material a quantitatively small misstatement,” SAB No. 99 provides
that “materiality . . . may turn on where [the misstatement] appears in
the financial statements:” “[S]ituations may arise . . . where the
auditor will conclude that a matter relating to segment information is
qualitatively material even though, in his or her judgment, it is
quantitatively immaterial to the financial statements taken as a
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whole.” SAB No. 99, 64 Fed.Reg. at 45,152. SAB No. 99 also
provides that one factor affecting qualitative materiality is whether
the misstatement or omission relates to a segment that plays a
“significant role” in the registrant’s business. /d. In this case,
Blackstone makes clear in its offering documents that Corporate
Private Equity is its flagship segment, playing a significant role in the
company’s history, operations, and value. Blackstone states that its
Corporate Private Equity fund is “among the largest . . . ever raised,”
and that its “long-term leadership in private equity has imbued the
Blackstone brand with value that enhances all of [its] different
businesses and facilitates [its] ability to expand into complementary
new businesses.” Because Blackstone’s Corporate Private Equity
segment plays such an important role in Blackstone’s business and
provides value to all of its other asset management and financial
advisory services, a reasonable investor would almost certainly want
to know information related to that segment that Blackstone
reasonably expects will have a material adverse effect on its future
revenues. Therefore, the alleged misstatements and omissions relating
to FGIC and Freescale were plausibly material.

Furthermore, with respect to Freescale in particular,
Blackstone’s investment in the company accounted for 9.4% of the
Corporate Private Equity segment’s assets under management, and
the investment was nearly three times larger than the next largest
investment in that segment as reported in Blackstone’s Prospectus.
Even where a misstatement or omission may be quantitatively small
compared to aregistrant’s firm-wide financial results, its significance
to a particularly important segment of a registrant’s business tends to
show its materiality. See In re Kidder Peabody, 10 F. Supp. 2d at
410-11 (noting that while amount of “false profits may have been
minor compared to GE’s earnings as a whole, they were quite
significant to” a subsidiary’s profits, which, “in turn, represented a
significant portion of GE's balance sheet”). Viewed in that light, we
cannot hold that the alleged loss of Freescale’s exclusive contract
with its largest customer and the concomitant potential negative
impact on one of the largest investments in Blackstone’s Corporate
Private Equity segment was immaterial.

Finally, the District Court failed to consider another relevant
qualitative factor—that the omissions “mask][ | a change in earnings
or other trends.” SAB No. 99, 64 Fed.Reg. at 45,152. Such a
possibility is precisely what the required disclosures under Item 303
aim to avoid. Here, Blackstone omitted information related to FGIC
and Freescale that plaintiffs allege was reasonably likely to have a
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material effect on the revenues of Blackstone’s Corporate Private
Equity segment and, in turn, on Blackstone as a whole. Blackstone’s
failure to disclose that information masked a reasonably likely change
in earnings, as well as the trend, event, or uncertainty that was likely
to cause such a change.

All of these qualitative factors, together with the District
Court’s correct observation that the alleged omissions “doubtless had
‘the effect of increasing management’s compensation,”” see SAB No.
99, 64 Fed.Reg. at 45,152, show that the alleged omissions were
material. Accordingly, we hold that plaintiffs have adequately
pleaded that Blackstone omitted material information related to FGIC
and Freescale that it was required to disclose under Item 303 of
Regulation S-K.

Materiality of Omissions and Misstatements Related to Real Estate
Investments

We also find that the District Court erred in its analysis of the
alleged omissions and misstatements related to Blackstone’s real
estate investments. First, the District Court’s opinion implies that to
state a plausible claim, plaintiffs’ complaint had to identify specific
real estate investments made or assets held by Blackstone funds that
might have been at risk as a result of the then-known trends in the real
estate industry. This expectation, however, misses the very core of
plaintiffs' allegations, namely, that Blackstone omitted material
information that it had a duty to report. In other words, plaintiffs’
precise, actionable allegation is that Blackstone failed to disclose
material details of its real estate investments, and specifically that it
failed to disclose the manner in which those unidentified, particular
investments might be materially affected by the then-existing
downward trend in housing prices, the increasing default rates for
sub-prime mortgage loans, and the pending problems for complex
mortgage securities. That is all Item 303 requires in order to trigger
a disclosure obligation: a known trend that Blackstone reasonably
expected would materially affect its investments and revenues.
Plaintiffs allege that they were unaware of, but legally entitled to
disclosure of, the very information that the District Court held had to
be specified in plaintiffs’ complaint.

Moreover, there are two problems with the District Court’s
finding that plaintiffs’ claims fail because they cannot establish any
“link[ ]” between the declining residential real estate market and
Blackstone's heavy investments in commercial real estate. See id. at
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544. First, the offering documents indicate, and Blackstone admits,
that Blackstone has at least one modest-sized residential real estate
investment, and, drawing all reasonable inferences in plaintiffs’ favor,
its residential real estate holdings might constitute as much as $3
billion and 15% of the Real Estate segment’s assets under
management. See supra n. 6. This alone is enough on a Rule
12(b)(6) motion to establish a plausible link between the alleged trend
in the residential real estate market and Blackstone’s real estate
investments. Second, even if the overwhelming majority of
Blackstone’s real estate investments are commercial in nature, it is
certainly plausible for plaintiffs to allege that a collapse in the
residential real estate market, and, more importantly, in the market for
complex securitizations of residential mortgages, might reasonably be
expected to adversely affect commercial real estate investments.
Blackstone’s own disclosures in its Registration Statement make this
link clear, given that it admits that “the ability of lenders to repackage
their [residential] loans into securitizations” is one factor contributing
to the “significant] ] increase [in] the capital committed to
[predominantly commercial] real estate funds.”

Finally, the District Court erred when it stated that
“Plaintiff]s] fail[ ] to allege any facts . . . that if true, would render
false the few statements alleged to be affirmative misrepresentations.”
To the contrary, plaintiffs provide significant factual detail about the
general deterioration of the real estate market and specific facts that,
drawing all reasonable inferences in plaintiffs’ favor, directly
contradict statements made by Blackstone in its Registration
Statement. First, the chart in plaintiffs’ complaint illustrating the
seasonally adjusted price change in the U .S. housing market
contradicts Blackstone’s representation that the “real estate industry
[was] . . . experiencing historically high levels of growth,” because
the chart shows that the rate of price appreciation began to decline
significantly beginning in late 2005. In addition, Blackstone’s
representation that “strong investor demand for real estate assets is
due [in part] to . . . persistent, reasonable levels of interest rates” is
refuted by plaintiffs’ allegations that “[a]s key short-term and the
prime rates rose [beginning in June 2004], other interest rates rose as
well, including those for most residential mortgage loans” and that
“[t]his rise in interest rates made it more difficult for borrowers to
meet their payment obligations.” Also, Blackstone’s statement that
“lenders [were able] to repackage their loans into securitizations,
thereby diversifying and limiting their risk,” is at least impliedly
refuted by plaintiffs’ detailed allegations as to how the increasing
sub-prime mortgage loan defaults were going to impact negatively the
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existing and future uses of, and value associated with, CDOs,
RMBSs, and CDSs.

Absent these errors, the materiality of the alleged omitted and
misstated information related to Blackstone’s real estate investments
becomes clear. First, Blackstone’s real estate segment played a
“significant role,” SAB No. 99, 64 Fed.Reg. at 45,152, in
Blackstone’s business. While Blackstone’s real estate segment may
not be as prominent to the company’s traditional identity as its
Corporate Private Equity segment, Blackstone’s real estate segment
nevertheless constituted 22.6% of Blackstone’s total assets under
management. A reasonable Blackstone investor may well have
wanted to know of any potentially adverse trends concerning a
segment that constituted nearly a quarter of Blackstone’s total assets
under management. Second, the alleged misstatements and omissions
regarding real estate were qualitatively material because they masked
a potential change in earnings or other trends. Finally, the alleged
misstatements and omissions, if proven, had “the effect of increasing
management's compensation,” id. For all these reasons, we conclude
that the District Court erred in dismissing plaintiffs’ allegations
relating to Blackstone’s real estate investments. Plaintiffs plausibly
allege that Blackstone omitted material information that it was
required to disclose and that it made material misstatements in its [PO
offering documents.

In sum, we hold that the District Court erred in dismissing for
failure to state a claim plaintiffs’ complaint brought pursuant to
Sections 11, 12(a)(2), and 15 of the Securities Act because (1)
plaintiffs plausibly allege that Blackstone omitted from its
Registration Statement and Prospectus material information related
to its investments in FGIC and Freescale that Blackstone was required
to disclose under Item 303 of Regulation S-K; (2) plaintiffs plausibly
allege that Blackstone both omitted material information that it was
required to disclose under Item 303 and made material misstatements
in its offering documents related to its real estate investments; and (3)
plaintiffs’ remaining GAAP and risk disclosure allegations are
derivative of their primary allegations, and therefore these secondary
allegations are sufficient to state a claim.

Litwin, 2011 WL 447050, at *8—14 (internal citations omitted).

DiFolcov. MSNBC Cable L.L.C., 622 F.3d 104 (2d Cir. 2010). Following the termination
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of her employment as a correspondent for MSNBC, Plaintiff DiFolco sued MSNBC, its
President (Kaplan), and an Executive Producer (Leon) for breach of contract, defamation,
and tortious interference with prospective business relations. /d. at 106.

Defendants filed a motion to dismiss the complaint for failure to state a claim. /d. at 109.
The district court dismissed DiFolco’s complaints. /d. It concluded that DiFolco repudiated
her contract in an exchange of emails and, therefore, that MSNBC had no financial
obligations to DiFolco under the terms of her contract. /d. In reaching that conclusion, the
district court found that the contract was “unambiguous in its requirement that [DiFolco] was
to be at MSNBC's disposal for a two-year period” and that the August 23 and August 31
emails from DiFolco unambiguously “constituted repudiation of the Contract and relieved
MSNBC of future obligations.” Id. The district court also dismissed DiFolco's defamation
claims because it concluded that two of the claims were based on true statements and the
third consisted of non-actionable opinion. DiFolco, 622 F.3d at 110. And it dismissed her
tortious interference with prospective business relations claim because it was predicated on
the tortious interference claim. /d. The Second Circuit reversed as to the breach of contract
and defamation claims, but affirmed the dismissal of the tortious interference with
prospective business relations claim.

In support of her breach of contract claim, DiFolco made the following allegations:

38. While she expressed her hopes to have maintained a productive
working relationship with the Company and “be a part of [Kaplan’s]
team for a long time to come,” Ms. DiFolco realized the Defendants
Leon and Brownstein continued to cancel her shoots and force her off
the air. As such, she indicated to Defendant Kaplan that they should
“discuss [her] exit from the shows.” This was Ms. DiFolco’s way of
expressing to Kaplan her desire not to disrupt the shows on which she
worked.

39. Defendant Kaplan agreed to meet with her as proposed to further
discuss the matters raised in her email.

40. That same day, Ms. DiFolco informed Defendant Leon that she
planned to meet with Defendant Kaplan on September 1, 2005. She
also stated that she hoped to record the shows for early September out
of New Jersey since she had to be in New York to cover “Fashion
Week,” noting that it would save the Company time and money on
airfare if she simply remained on the East coast for that entire time
period. Defendant Leon agreed to this arrangement.

41. The next day, on August 24, 2005, Defendant Leon responded by
abruptly informing her that they “decided to change the direction of
the fashion week coverage” and planned to send the New York Times
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style editor to cover the shows instead of Ms. DiFolco.

42.  Ms. DiFolco immediately contacted Defendant Kaplan,
forwarding Defendant Leon’s most recent example of his ongoing
effort to force her off the air and asked to know why she was being
taken off the scheduled shoots. She specifically inquired whether
Defendant Kaplan had made Defendant Leon aware of her previous
request for a meeting, fearing that Defendant Leon had canceled her
participation in Fashion Week in retaliation for approaching his
superior and that her email would be misinterpreted.

43. Ms. DiFolco clearly expressed that “[she] did not resign
yesterday” and confirmed their agreed meeting scheduled for
September 1, 2005.

44. Defendant Kaplan acknowledged that he made Defendant Leon
aware of her previous email. His email stated, “My complete
impression is that you have resigned,” and then continued, “sooner is
better since your obvious intent is to leave.”

45. While Ms. DiFolco was in flight from California, Defendant
Leon left her a voicemail message that her meeting with Kaplan was
canceled. At the same time, Defendant MSNBC sent Ms. DiFolco a
proposed separation and release agreement through her agent,
claiming that she had resigned.

Id. at 107-08.

In support of her defamation claim, DiFolco’s complaint alleged that “one or more
Defendants began making ... defamatory statements about Ms. DiFolco on the Internet and
to various media outlets.” /d. at 108. DiFolco alleged that the defamatory statements were
“made by, with the participation of and/or under the authority and direction of one or more
of Defendants.” Id. The allegedly defamatory statements were (1) that “DiFolco had
resigned, broken her contract and/or deserted her co-anchor;” (2) that DiFolco had resigned
“in the middle of her contract;” and (3) that “[1Juscious Claudia DiFolco has quit MSNBC
in the middle of her contract, leaving Sharon Tay as the sole host of ‘Entertainment Hotlist’
and ‘At the Movies.”” DiFolco, 622 F.3d at 108. DiFolco claimed that these statements
“could only have originated from MSNBC officials given the confidential nature of her
contract dispute.” Id. DiFolco also claimed that defendants caused another defamatory
message about her to be posted on a website. /d. The message stated that DiFolco:

[Blelieve[d] that cleavage, over time [sic] in the makeup chair and a
huge desire to become a star is ... how to pay your dues” and that
“throughout her irrelevant career at MSNBC, she constantly ignored
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directions from news producers during live shots, refused to do
alternate takes for editing purposes, pouted like a child and never was
a team player.”

Id. at 108-09 (alterations in original).

In support of her tortious interference claim, DiFolco alleged that “[d]efendants intentionally
interfered with Plaintiff’s professional relationships and opportunities for employment” and
that “[d]efendants actions permanently injured Plaintiff’s business relationships in the [news
and entertainment] industry.” Id. at 115.

The Second Circuit set forth the standard of review from Twombly and Igbal:

In its formulation of the Twombly-Igbal requirements for a statement
of claim, the Supreme Court has established the following order to be
followed in determining whether the pleading is adequate: “When
there are well-pleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly give rise to an
entitlement to relief.”

Id. at 111 (quoting Igbal, 129 S. Ct. at 1950).

The court next considered whether the lower court properly considered DiFolco’s emails and
explained that, in considering a 12(b)(6) motion to dismiss, a district court may consider:

[T]he facts alleged in the complaint, documents attached to the
complaint as exhibits, and documents incorporated by reference in the
complaint. Where a document is not incorporated by reference, the
court may never[the]less consider it where the complaint “relies
heavily upon its terms and effect,” thereby rendering the document
“integral” to the complaint.

DiFolco, 622 F.3d at 111 (quoting Mangiafico v. Blumenthal, 471 F.3d 391, 398 (2d Cir.
2006)) (internal citations omitted). An “integral” document should be considered, however,
only if there is no dispute about the authenticity and accuracy of the document and there are
no material disputed issues of fact regarding the relevance of the document. /d.

The Second Circuit determined that the August 23 email could be considered because
DiFolco referred to it in her complaint (id. at 112), but that the district court erred in
considering the August 31 e-mail because it “was not attached to the complaint, was not
incorporated by reference in the complaint, and was not integral to the complaint.” Id. at
113.

In any event, the court disagreed that the emails showed conclusively that DiFolco had
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resigned. /d. The court noted that, under New York law, “a repudiation can be determined
to have occurred only when it is shown that ‘the announcement of an attention not to perform
was positive and unequivocal.”” DiFolco, 622 F.3d at 112 (quoting Tenavision, Inc. v.
Neuman, 379 n.E.2d 1166, 1168 (1978)). And that the issue of repudiation is generally an
issue of fact. /d. Then the court examined the language of DiFolco’s emails and disagreed
that she unambiguously expressed an intention to leave as a matter of law: “There are at
least factual issues as to whether DiFolco had made a final and definite communication of
an intent to forego performance or had indicated her refusal to perform in a clear and
unqualified way such as to justify a conclusion that she had repudiated her contract.” Id. at
112-13. The court reinstated DiFolco’s breach of contract claim. Id. at 113.

The court then considered DiFolco’s defamation causes of action. It explained that, under
New York law, a defamation claim may be based on a “writing which tends to disparage a
person in the way of [her] office profession, or trade.” Id. at 114 (quoting Nichols v. Item
Publishers, Inc., 132 N.E.2d 860, 862 (1956)). The court decided that DiFolco’s complaint
“sets forth the necessary elements to make out a claim for defamation in New York,
including the element of malice” and reinstated the defamation claims. /d.

Turning to the tortious interference claim, the Second Circuit concluded that: “ [a]side from
the fact that these allegations are too conclusory, vague, and lacking in a factual basis to
make out DiFolco’s tortious interference claim, the complaint fails entirely to describe any
third party with whom DiFolco had prospective business relations to be interfered with.”
DiFolco, 622 F.3d at 114-15.

Kiobel v. Royal Dutch Petroleum, 621 F.3d 111 (2d Cir. 2010) (per curiam), cert. denied,
Shell Petroleum N.V. v. Kiobel, --- S. Ct. ----,2011 WL 4533484 (2011). Plaintiffs, residents
of Nigeria, alleged that Dutch, British, and Nigerian corporations engaged in oil exploration
and production had aided and abetted the Nigerian government in committing violations of
the law of nations. /d. at 117. Specifically, plaintiffs brought claims of aiding and abetting
(1) extrajudicial killing; (2) crimes against humanity; (3) torture or cruel, inhuman, and
degrading treatment; (4) arbitrary arrest and detention; (5) violation of the rights to life,
liberty, security, and association; (6) forced exile; and (7) property destruction. Id. at 123.
The district court dismissed the following claims for failure to state a claim: aiding and
abetting property destruction; forced exile; extrajudicial killing; and violations of the rights
to life, liberty, security, and association. Id. at 124. The district court denied defendants’
motion to dismiss with respect to the remaining claims of aiding and abetting arbitrary arrest
and detention; crimes against humanity; and torture or cruel, inhuman, and degrading
treatment. Id. The district court certified its entire order for interlocutory appeal. Id. The
Second Circuit affirmed in part and reversed in part, holding that it lacked subject matter
jurisdiction over all of the plaintiffs’ claims because corporate liability is not a “rule of
customary international law.” Kiobel, 621 F.3d at 120, 145.

The court first determined that it had jurisdiction under the ATS only if corporations were
subject to tort liability under the ATS. See id. at 117, 126. The court then examined
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international law to determine the scope of liability. See id. at 131-145. The court looked
to the history and conduct of international tribunals (id. at 132-37), international treaties (id.
at 137-41), and works of scholars and jurists (id. at 142-144) and concluded that:

Together, those authorities demonstrate that imposing liability on
corporations for violations of customary international law has not
attained a discernible, much less universal, acceptance among nations
of the world in their relations inter se. Because corporate liability is
not recognized as a “specific, universal, and obligatory” norm, it is
not a rule of customary international law that we may apply under the
ATS. Accordingly, insofar as plaintiffs in this action seek to hold
only corporations liable for their conduct in Nigeria (as opposed to
individuals within those corporations), and only under the ATS, their
claims must be dismissed for lack of subject matter jurisdiction.

Kiobel, 621 F.3d at 145 (internal citation omitted).

Judge Leval filed a concurring opinion. He disagreed with the majority that corporations are
not subject to international law. See id. at 150 (Leval, J., concurring). But would have
dismissed Kiobel’s complaint for the alternative reason that it “fail[ed] to state a proper legal
claim of entitlement to relief.” Id. at 153. He explained:

[T]he pertinent allegations of the Complaint fall short of mandatory
standards established by decisions of this court and the Supreme
Court. We recently held in Presbyterian Church of Sudan v.
Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009), that liability
under the ATS for aiding and abetting in a violation of international
human rights lies only where the aider and abettor acts with a purpose
to bring about the abuse of human rights. /d. at 259. Furthermore,
the Supreme Court ruled in Ashcroft v. Igbal, --- U.S. ----, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (2009), that a complaint is insufficient as a
matter of law unless it pleads specific facts that “allow][ ] the court to
draw the reasonable inference that the defendant is liable for the
misconduct alleged.” d. at 1949. When read together, Talisman and
Igbal establish a requirement that, for a complaint to properly allege
a defendant's complicity in human rights abuses perpetrated by
officials of a foreign government, it must plead specific facts
supporting a reasonable inference that the defendant acted with a
purpose of bringing about the abuses. The allegations against
Appellants in these appeals do not satisfy this standard. While the
Complaint plausibly alleges that Appellants knew of human rights
abuses committed by officials of the government of Nigeria and took
actions which contributed indirectly to the commission of those
offenses, it does not contain allegations supporting a reasonable
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inference that Appellants acted with a purpose of bringing about the
alleged abuses.

Kiobel, 621 F.3d at 188 (Leval, J., concurring) (second alteration in original). Judge Leval
discussed the pleading standard from Twombly and Igbal:

“To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is
plausible on its face.”” Igbal, 129 S. Ct. at 1949 (emphasis added)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct.
1955,167 L. Ed. 2d 929 (2007)). “Facial plausibility” means that the
plaintiff’s factual pleadings “allow][ ] the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Id.
A complaint that pleads facts that are “merely consistent with” a
defendant's liability is not plausible. /d.

Conclusory allegations that the defendant violated the
standards of law do not satisfy the need for plausible factual
allegations. Twombly, 550 U.S. at 555, 127 S. Ct. 1955 (holding that
“courts are not bound to accept as true a legal conclusion couched as
a factual allegation” (internal quotation marks omitted)); see also
Kirch v. Liberty Media Corp., 449 F.3d 388, 398 (2d Cir.2006)
(“[Clonclusory allegations or legal conclusions masquerading as
factual conclusions will not suffice to [defeat] a motion to dismiss.”
(internal quotation marks and citation omitted) (second alteration in
original)). This requirement applies to pleadings of intent as well as
conduct. See Igbal, 129 S. Ct. at 1954.

Kiobel, 621 F.3d at 191 (Leval, J., concurring) (alterations in original).

Kiobel alleged that (1) “Shell itself aided and abetted the government of Nigeria in the
government’s commission of various human rights violations against the Ogoni,” (2)
alternatively, that Shell is liable on either of two theories for the actions of its subsidiary
SPDC - either as SPDC’s alter ego, or as SPDC’s principal on an agency theory. Id. at 191.
With respect to his claim that Shell was directly involved as an aider and abetter, Kiobel
pleaded that Shell:

willfully ... aided and abetted SPDC and the Nigerian military regime
in the joint plan to carry out a deliberate campaign of terror and
intimidation through the use of extrajudicial killings, torture, arbitrary
arrest and detention, military assault against civilians, cruel, inhuman
and degrading treatment, crimes against humanity, forced exile,
restrictions on assembly and the confiscation and destruction of
private and communal property, all for the purpose of protecting Shell
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property and enhancing SPDC'’s ability to explore for and extract oil
from areas where Plaintiffs and members of the Class resided.

Id. at 191-92. And also that “the Nigerian military’s campaign of violence against the Ogoni
was ‘instigated, planned, facilitated, conspired and cooperated in’ by Shell.” Id. at 192.
Judge Leval opined that “[s]uch pleadings are merely a conclusory accusation of violation
of a legal standard and do not withstand the test of Twombly and Igbal. They fail to “state a
claim upon which relief can be granted.” /d. (quoting FED. R. Civ. P. 12(b)(6)).

Kiobel also asserted:

(1) that SPDC and Shell met in Europe in February 1993 and
“formulate[d] a strategy to suppress MOSOP and to return to
Ogoniland,” (2) that “[b]ased on past behavior, Shell and SPDC knew
that the means to be used [by the Nigerian military] in that endeavor
would include military violence against Ogoni civilians,” and (3) that
“Shell and SPDC” provided direct, physical support to the Nigerian
military and police operations conducted against the Ogoni by, for
example, providing transportation to the Nigerian forces; utilizing
Shell property as a staging area for attacks; and providing food,
clothing, gear, and pay for soldiers involved.

1d. (alterations in original). Judge Leval also considered these allegations legally insufficient
“because they do not support a reasonable inference that Shell provided substantial
assistance to the Nigerian government with a purpose to advance or facilitate the Nigerian
government’s violations of the human rights of the Ogoni people.” Kiobel, 621 F.3d at 192
(Leval, J., concurring) (emphasis in original).

Judge Leval next considered Kiobel’s allegations that Shell “provided financial support and
other assistance to the Nigerian forces with knowledge that they would engage in human
rights abuses,” and pointed out that:

[T]he Complaint fails to allege facts (at least sufficiently to satisfy the
Igbal standard) showing a purpose to advance or facilitate human
rights abuses. The provision of assistance to the Nigerian military
with knowledge that the Nigerian military would engage in human
rights abuses does not support an inference of a purpose on Shell’s
part to advance or facilitate human rights abuses. An enterprise
engaged in finance may well provide financing to a government, in
order to earn profits derived from interest payments, with the
knowledge that the government’s operations involve infliction of
human rights abuses. Possession of such knowledge would not
support the inference that the financier acted with a purpose to
advance the human rights abuses. Likewise, an entity engaged in
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petroleum exploration and extraction may well provide financing and
assistance to the local government in order to obtain protection
needed for the petroleum operations with knowledge that the
government acts abusively in providing the protection. Knowledge
of the government’s repeated pattern of abuses and expectation that
they will be repeated, however, is not the same as a purpose to
advance or facilitate such abuses, and the difference is significant for
this inquiry.

Id. at 193. Judge Leval concluded that:

In sum, the pleadings do not assert facts which support a plausible
assertion that Shell rendered assistance to the Nigerian military and
police for the purpose of facilitating human rights abuses, as opposed
to rendering such assistance for the purpose of obtaining protection
for its petroleum operations with awareness that Nigerian forces
would act abusively. In circumstances where an enterprise requires
protection in order to be able to carry out its operations, its provision
of assistance to the local government in order to obtain the protection,
even with knowledge that the local government will go beyond
provision of legitimate protection and will act abusively, does not
without more support the inference of a purpose to advance or
facilitate the human rights abuses and therefore does not justify the
imposition of liability for aiding and abetting those abuses.

Id. at 193-94.

Hollander v. Copacabana Nightclub, 624 F.3d 30, 2010 WL 3419954 (2d Cir. Sept. 1,
2010) (per curiam), cert. denied, 131 S. Ct. 914 (2011). Plaintiff brought a § 1983 action
against nightclub operators and promoters, alleging that “Ladies Night” promotions, charging
women discounted admission, constituted sex discrimination in violation of his equal
protection rights. /d. at *1. The district court dismissed after concluding that the nightclubs
were not state actors and the Second Circuit affirmed. /d.

The court first discussed the plausibility standard from Twombly and Igbal:

To survive a motion to dismiss, the complaint must set out only
enough facts to state a claim to relief that is plausible on its face.
Ashcroft v. Igbal, --- U.S. ----, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d
868 (2009). This standard “is not akin to a ‘probability requirement,’
but it asks for more than a sheer possibility that a defendant has acted
unlawfully.” Id. (quoting Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 556, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). “Where a
complaint pleads facts that are ‘merely consistent with” a defendant’s
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liability, it ‘stops short of the line between possibility and plausibility
of “entitlement to relief.””” Id. (quoting Twombly, 550 U.S. at 557,
127 S. Ct. 1955).

Id. And the court explained that, to assert a § 1983 claim, a “plaintiff must allege that the
state was involved in the activity that caused the injury giving rise to the action” Id. at *2
(quoting Sybalski v. Independent Group Home Living Program, Inc., 546 F.3d 255,257 (2d
Cir. 2008) (per curiam)) (emphasis in original). The court decided that the only state action
alleged — state issuance of a liquor license — was an insufficient basis to establish nightclubs
were “‘state actors” for purposes of a § 1983 action. Id. at *3.

Mortimer Off Shore Services, Ltd. v. The Federal Republic of Germany, 615 F.3d 97 (2d
Cir. 2010), cert. denied, 131 S. Ct. 1502 (2011). Plaintiff Mortimer filed an action under the
Federal Sovereign Immunities Act (“FSIA”) to enforce against the Federal Republic of
Germany (“FRG”) 351 bearer bonds valued at over $400,000,000. /d. at 98. The bonds were
initially issued in 1928, by private banks within the state of Prussia — territory that later
constituted West Germany and East Germany, which have since been reunified to make up
the present-day FRG. Id. at 99. Mortimer alleged that the FRG assumed liability for the
bonds. Id. The district court denied FRG’s motion to dismiss for lack of subject matter
jurisdiction and granted FRG’s motion to dismiss for failure to state a claim. /d. at 104. The
district court noted that “unlike private parties, sovereigns can only assume liability for debt
of predecessor states through explicit acts that leave traces in legal documents.” Id.
(emphasis in original). The district court concluded that “Mortimer did not affirmatively
plead the source of [the FRG]’s obligation to satisfy the bonds, and thus failed to ‘state a
claim of relief that is plausible on its face.”” Mortimer, 615 F.3d at 104 (quoting Twombly,
550 U.S. at 570) (internal citations omitted). Mortimer filed motions to amend the judgment
and for leave to file an amended complaint. /d. The district court denied the motions. /d.
Mortimer appealed the dismissal of its complaint for failure to state a claim, and the denial
of its motions to amend the judgment and for leave to file an amended complaint. /d. at 105.
The FRG cross-appealed, challenging the district court’s holding that it had subject matter
jurisdiction. Id. The Second Circuit affirmed.

The Second Circuit explained that the FSIA “is the sole source for subject matter jurisdiction
over any action against a foreign state,” (id. (quoting Cabiriri v. Republic of Ghana, 165 F.3d
193, 196 (2d Cir. 1999))), and that it “provides that a foreign sovereign ‘shall be immune
from the jurisdiction of the courts of the United States,” unless one of the FSIA’s exceptions
applies.” Mortimer,615F.3d at 105. (quoting 28 U.S.C. § 1604). The court discussed bonds
issued by banks in the territory that became West Germany separately from the bonds issued
by the banks in the territory that became East Germany. Id. The court’s analysis turned on
whether the FRG had assumed liability for the bonds, thus falling within the FSIA
“commercial activity exception.” Id. at 105-06. Because the FRG “agreed that it had
assumed liability for properly validated West German bonds,” the court determined that the
FSIA exceptions applied to the West German bonds. /d. at 107-08.
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With respect to the East German bonds, “Mortimer’s proposed amended complaint ... alleged
that upon unification, the FRG assumed liability for East Germany’s debts, including the East
German bonds.” Id. at 112. The Second Circuit noted that, under the Unification Treaty, the
FRG assumed indebtedness for East Germany’s state debts, but pointed out that Mortimer
failed to allege “how East Germany assumed liability for bonds issued by private banks
located in the state of Prussia.” Id. “Thus, Mortimer’s allegation that the Unification Treaty
alone provides no basis for liability beyond speculation that East Germany assumed liability
for the bonds. A claim based on such speculation is implausible.” Mortimer, 615 F.3d at
112. The court decided that Mortimer’s original complaint contained “mere conclusory
statements” that the FRG assumed liability for the East German bonds. /d. And agreed with
the district court that “leave to amend would have been futile” since Mortimer’s proposed
amended complaint did not cure these deficiencies. Id.

After determining that it had subject matter jurisdiction over the West German bonds, the
court considered Mortimer’s claim as to those bonds on the merits. /d. The court determined
that Mortimer was required to comply with certain validation procedures before it could
recover. Mortimer, 615 F.3d at 115. Mortimer did not comply with the validation
procedures or explain why its delay in doing so was excusable. Id. at 117. Thus, the Second
Circuit held that “Mortimer, by not satisfying either criterion, has failed to set forth a
plausible basis in either the complaint or the proposed amended complaint for enforcing the
West German Bonds.” Id. The court also affirmed the district court’s denial of leave to
amend with respect to the West German bonds because the proposed amended complaint
also failed to set forth a plausible basis for enforcing the West German bonds. /d.

DiPettov. U.S. Postal Serv.,383 F. App’x 102, No. 09-3203-cv,2010 WL 2724463 (2d Cir.
Jul. 12,2010) (unpublished summary order). The pro se plaintiff appealed the district court’s
decision to dismiss his employment discrimination claims sua sponte. Id. at *1. The Second
Circuit noted that “[a]lthough a district court may dismiss a complaint sua sponte for failure
to comply with Rule 8, ‘[d]ismissal . . . is usually reserved for those cases in which the
complaint is so confused, ambiguous, vague, or otherwise unintelligible that its true
substance, if any, is well disguised.”” Id. (second alteration and omission in original)
(quoting Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995)). The court stated that it had
“recently addressed the application of . . . Igbal . . . to pro se pleadings and noted that, even
after . .. Twombly . . ., [it] remain[ed] obligated to construe pro se complaints liberally.”
Id. (citing Harris v. Mills, 572 F.3d 66, 71-72 (2d Cir. 2009)). The court stated that “while
pro secomplaints must contain sufficient factual allegations to meet the plausibility standard,
we should look for such allegations by reading pro se complaints with ‘special solicitude’
and interpreting them to raise the ‘strongest [claims] that they suggest.”” Id. (alteration in
original) (quoting Triestman v. Fed. Bureau of Prisons,470 F.3d471,474-75 (2d Cir. 2006)
(emphasis in original)). The court further noted that “[w]ith respect to discrimination claims,
[it had] explained in Boykin [v. KeyCorp, 521 F.3d 202, 212 (2d Cir. 2008)] that plaintiffs
are not required ‘to plead facts sufficient to establish a prima facie disparate treatment claim’
under Title VII, because ‘the McDonnell Douglas burden-shifting framework ‘is an
evidentiary standard, not a pleading requirement,” and that to require more than Rule 8(a)’s
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‘simplified notice pleading standard’ would unjustifiedly impose a heightened pleading
requirement on the plaintiff.”” /d. (quoting Boykin, 521 F.3d at 212). The court cited a pre-
Twombly case law to emphasize that it had “held there is no heightened pleading requirement
for civil rights complaints alleging racial animus, and ha[d] found such claims sufficiently
pled when the complaint stated simply that the plaintiffs ‘[were] African-Americans,
describe[d] defendants’ actions in detail, and allege[d] that defendants selected [plaintiffs]
for maltreatment ‘solely because of their color.”’” DiPetto, 2010 WL 2724463, at *1
(second, third, fourth, and fifth alterations in original) (quoting Phillip v. Univ. of Rochester,
316 F.3d 291, 298 (2d Cir. 2003)). The court found the amended complaint’s allegations
sufficient under these standards:

[R]leading Appellant’s amended complaint to raise the strongest
claims that it suggests, we find that Appellant stated he was
Caucasian, described specific discriminatory actions that had been
taken against him by his supervisor, and alleged that he was treated
differently, inter alia, on the basis of his race. While Appellant did
not explicitly state that he was filing a Title VII claim, federal
employees are restricted to challenges under Title VII when
complaining about employment discrimination. Accordingly, we
conclude that Appellant’s amended complaint, unlike his original
complaint, which did not provide relevant details about his race or the
race of relevant persons involved with the employment actions, gave
fair notice to Appellee that he was raising a claim, pursuant to Title
VII, on the basis that, because he was Caucasian, he received less
overtime and work breaks than other employees, and that sick and
annual leave policies were applied differently to him. See Erickson,
551 U.S. at 93 (holding that a complaint must “give the defendant fair
notice of what the . . . claim is and the grounds upon which it rests”
(ellipsis in original)).

1d. at *2 (footnote omitted). The court rejected the argument that dismissal was appropriate
because the plaintiff failed to attach a right-to-sue letter from the EEOC, explaining that the
plaintiff “was not required to demonstrate at the pleading stage that his claims were
administratively exhausted,” and that, as a federal employee, he was not required to obtain
a right-to-sue letter. Id. (citations omitted). The court stated that “the district court erred
when it concluded that Appellant failed to give fair notice of his claims as required under
Rule 8(a)(2), because his ‘allegations, taken as true, indicate the possibility of discrimination
and thus present a plausible claim of disparate treatment.”” Id. (quoting Boykin, 521 F.3d
at 215-16; and citing Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002)).

Ruston v. Town Bd. for Skaneateles, 610 F.3d 55, No. 09-4480-cv, 2010 WL 2680644 (2d
Cir. Jul. 8, 2010), cert. denied, 131 S. Ct. 824 (2010). The court applied Igbal to a “class of
one” equal protection claim and determined that Igbal effectively overruled earlier Second
Circuit precedent regarding pleading a “class of one” claim. The plaintiffs alleged that they
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owned a 27-acre lakefront lot in the Town of Skaneateles (the “Town”), but outside the
Village of Skaneateles (the “Village”). Id. at *1. The plaintiffs asserted that the Town and
the Village unconstitutionally frustrated their plans to develop their land. /d. Specifically,
in 1990, the plaintiffs presented the Town with a plan to subdivide their lot and build a new
housing development, and the Town required the plaintiffs to get permission from the
Village to connect the new homes to the Village sewer system. /d. The Village denied this
request. /d. Then, in 2000, the plaintiffs sought permission from the Town to subdivide
their property to build a development with 14 residential units, but the complaint alleged that
“the Town delayed and raised a series of obstacles to their application.” Id. The plaintiffs
twice sought to connect the new homes to the Village sewer system, but both requests were
denied. Ruston,2010 WL 2680644, at *1. The plaintiffs filed a renewed application with
the Town, but the Town delayed consideration for over a year, by which time a new zoning
law had become effective. Id. The plaintiffs alleged that the law was designed to block their
proposed development and that the Town cited the new law in denying their development
application. Id. The plaintiffs filed suit under §§ 1983 and 1985 against the Village, the
Town Board, the Town Planning Board, and members of the Town Board and the Town
Planning Board. /d. The complaint asserted a conspiracy to violate the plaintiffs’ civil
rights, violation of due process, and violation of equal protection rights, as well as claims
against the Town defendants alleging that the new zoning law was unconstitutionally vague
and violated their substantive due process rights and their equal protection rights. /d. The
complaint also asserted a state law claim to enforce vested property rights. Upon motion by
the Village and the Town defendants, the district court dismissed the § 1985 conspiracy
claims against all defendants with prejudice; the substantive due process claim against the
Village with prejudice; and the equal protection claim against the Village without prejudice.
Id. The plaintiffs “filed an amended complaint, renewing all claims against the Town
defendants (except the § 1985 conspiracy claims), and re-casting the equal protection claim
against the Village.” Ruston, 2010 WL 2680644, at *2. The district court dismissed with
prejudice all federal claims against the Town defendants and the Village, and also dismissed
the state law claim without prejudice after declining to exercise supplemental jurisdiction.
1d.

On appeal, the plaintiffs primarily asserted error in the dismissal of their equal protection
claim. /d. The Second Circuit summarily rejected their claims of error with respect to the
substantive due process claim and the claim challenging the facial constitutionality of the
new zoning law. /d. at *2n.2. The court explained that “[a]s to their substantive due process
claim, they had no federally protected property right to approval of the sewer hookups or the
development itself (as approval of either required a favorable exercise of discretion), and
they did not allege governmental behavior that ‘may fairly be said to shock the contemporary
conscience . . .."”” Id. (internal citations omitted). “As to the facial constitutionality of the
new zoning law, [the court held that] the Rustons failed to allege that ‘“‘no set of
circumstances exist[ed] under which the [law] would be valid.””” Id. (third alteration in
original) (citation omitted).

The Second Circuit began by noting that “[t]he Supreme Court ha[d] recently clarified the
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pleading standard required to withstand a motion to dismiss,” and by emphasizing that
determining whether a complaint states a plausible claim for reliefis a context-specific task.
Ruston, 2010 WL 2680644, at *2 (citing Igbal, 129 S. Ct. at 1950). The court noted that
“[d]istrict courts within [the Second] Circuit differ[ed] as to the impact of this pleading
standard on a ‘class of one’ equal protection claim,” explaining that “[t]his uncertainty [wa]s
attributable to the tension between [i] [the Second Circuit’s] decision in DeMuria v. Hawkes,
328 F.3d 704, 707 (2d Cir. 2003), which held under a now-obsolete pleading standard that
a ‘class of one’ claim is adequately pled (‘albeit barely’ so) even without specification of
others similarly situated, and [ii] the Supreme Court’s recent clarifications, which require
that a complaint allege facts sufficient to establish ‘a plausible claim for relief.”” Id. (quoting
Igbal, 129 S. Ct. at 1950; and citing Twombly, 550 U.S. at 566). The court held that “the
pleading standard set out in Igbal supersedes the ‘general allegation’ deemed sufficient in
DeMuria . ...” Id. at *3.

The court concluded that the facts alleged in the complaint were insufficient to meet the
Igbal standard:

The Rustons’ complaint fails to allege facts that “plausibly
suggest an entitlement to relief.” As to the Town defendants, the
Rustons’ argument appears to be that the Town refused to consider
their application while considering applications submitted by those
similarly situated. However, the Rustons do not allege specific
examples of the Town’s proceedings, let alone applications that were
made by persons similarly situated. The equal protection claim as to
the Town defendants therefore fails for lack of factual allegations to
support the legal conclusion.

As to the Village, the Rustons argue that other, similarly
situated properties were allowed to connect to the Village’s sewer
system. The Rustons do identify several properties that allegedly
were allowed to connect to the Village’s sewer system, all of them
individual homes or businesses that (like the Rustons’ land) were
outside the Village but within the Town. We credit, as we must, the
factual allegations that these other properties received sewer access
while the Rustons’ property did not. Nevertheless the complaint fails
to state a claim that would support relief.

“[C]lass-of-one plaintiffs must show an extremely high degree
of similarity between themselves and the persons to whom they
compare themselves.” Clubside, Inc. v. Valentin, 468 F.3d 144, 159
(2d Cir.2006). “Accordingly, to succeed on a class-of-one claim, a
plaintiff must establish that (i) no rational person could regard the
circumstances of the plaintiff to differ from those of a comparator to
a degree that would justify the differential treatment on the basis of
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a legitimate government policy; and (i) the similarity in
circumstances and difference in treatment are sufficient to exclude the
possibility that the defendants acted on the basis of a mistake.” Id.
(internal quotation marks omitted).

Under this standard, none of the properties cited by the
Rustons suffice: a house built in 1987; a country club that was
renovated in “the early 1990°s”; two neighboring
properties—“connected to the Village sewer system for
decades”—that are not further described; a house built “in or around
2004”; a “luxury spa” built “in the late 1990°’s”; and a “large
commercial building.” None of these properties is similar to the
Rustons’ proposed 14-home development, let alone so similar that no
rational person could see them as different: some are commercial
properties versus the residential properties at issue, see Campbell v.
Rainbow City, 434 F.3d 1306, 1314-15 (11th Cir. 2006) (properties
that differed in land use were not prima facie similarly situated); see
also Clubside, Inc., 468 F.3d at 159, and the residential connections
were single homes, not a new development as proposed by the
Rustons, see id. at 159-60 (projects involving “different types of
housing and density levels” were not similarly situated as a matter of
law).

As the Rustons fail to allege that properties sufficiently
similar to theirs were treated more favorably by either the Village or
the Town, they have failed to state a “class of one” equal protection
claim.

Id. at *3—4 (alterations in original).

Vaughn v. Air Line Pilots Ass’n, Int’l, 604 F.3d 703, No. 08-4173-cv, 2010 WL 1930278
(2d Cir. May 14, 2010). More than 100 U.S. Airways pilots, over or approaching the age of
sixty, sued the Air Line Pilots Association, International (“ALPA”) and Duane Woerth,
former president of ALPA, alleging violations of the duty of fair representation, among other
claims. The district court dismissed the fourth amended complaint, and the Second Circuit
affirmed.

ALPA was the labor organization that represented U.S. Airways pilots. /d. at *1. Under the
collective bargaining agreement in place in 2001, U.S. Airways maintained a defined benefit
plan (“DB Plan”) for the pilots, guaranteeing the pilots a certain level of pension benefits at
retirement. /d. Under the Employee Retirement Income Security Act (ERISA), the plan was
required to have sufficient funding to pay 80% of the promised benefits at all times, and if
the funding dropped below that level, U.S. Airways was required to make contributions to
ensure sufficient funding. Id. Although the DB Plan was fully funded or over-funded
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between 1999 and 2001, U.S. Airways reported in 2002 that the plan was only funded at
64%. Id. Inthe spring and summer of 2002, U.S. Airways negotiated with ALPA to obtain
substantial concessions from the pilots on wages and benefits, claiming that the concessions
were necessary to avoid bankruptey. Id. U.S. Airways also obtained tentative approval of
a $1 billion loan package guaranteed by the Air Transportation Stabilization Board
(“ATSB”), “conditioned on U.S. Airways demonstrating that it could achieve certain revenue
and cost reduction targets over a seven-year period.” Vaughn, 2010 WL 1930278, at *1.
U.S. Airways filed for Chapter 11 bankruptcy in 2002. Id. at *2. U.S. Airways obtained
another loan, but after determining that it could not meet the revenue targets upon which that
loan and the earlier loan were conditioned, asked ALPA for additional concessions from the
pilots. Id. ALPA did not conduct an independent audit, but agreed to concessions, including
modification of the DB Plan. /d. “When confronted by its failure to conduct an audit, ALPA
erroneously stated to its members that it could not compel the company to disclose the
financial condition of the DB Plan,” while “[i]n fact, the collective bargaining agreement
explicitly gave ALPA the right to conduct such an audit.” Id. Despite the additional
concessions, the DB Plan continued to have a deficit. Id. After efforts failed to solve the
deficit problem, U.S. Airways and ALPA engaged in confidential negotiations that resulted
in U.S. Airways agreeing to negotiate and create a follow-up pension plan if the DB Plan had
to be terminated. Vaughn,2010 WL 1930278, at *2. “The terms of this agreement were to
remain confidential if and until the DB Plan was terminated, although ALPA members soon
learned of the agreement, interpreting it as ALPA’s tacit consent to the DB Plan’s
termination.” Id. U.S. Airways then petitioned the bankruptcy court to “distress terminate”
the DB Plan under ERISA. Id. ALPA objected, but “the bankruptcy court ruled that U.S.
Airways met the requirements for a distress termination, recognizing that the $1 billion loan
guarantee from ATSB was dependent on resolution of the pension funding deficit.” /d. U.S.
Airways and ALPA engaged in negotiations to terminate the DB Plan and create a follow-up
plan, and during the negotiations, “several ALPA members received letters from two union
officials, assuring the pilots that they would have an opportunity to vote on any proposal to
terminate the DB Plan and implement a new plan.” /d. (footnote omitted). Despite this
notice, U.S. Airways and ALPA agreed to replace the DB Plan with a new defined
contribution plan (“DC Plan I”), without any vote by ALPA members. /d. The court
explained the details of DC Plan I:

Under the DC Plan I, U.S. Airways was required to make
contributions at different rates for each pilot based on a complex
formula aimed at helping pilots achieve a target benefit amount upon
retirement. The formula provided for greater contributions to pilots
approaching the mandatory retirement age of 60 than to younger
pilots who had more time to accrue contributions. However, the
higher contributions to older pilots were still limited to 100% of the
pilot’s salary, meaning that regardless of the higher contributions,
pilots close to 60 were less likely to meet the targeted retirement
amount than younger pilots. Plaintiffs also allege that under the plan,
older pilots would also receive a significant amount of their
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contributions subject to immediate taxation whereas younger pilots
would be able to defer their tax obligations. In contrast to the DB
Plan, U.S. Airways was not required to guarantee a particular benefit
level; rather, U.S. Airways only had to make the promised
contributions according to the formula.

Vaughn, 2010 WL 1930278, at *3. Even after these measures, U.S. Airways filed for a
second bankruptcy under Chapter 11, and ALPA then “agreed to further concessions,
including an amendment to the defined contribution plan (‘DC Plan II’) that eliminated the
formula and targeted benefit concept and instead required U.S. Airways to make
contributions to each pilot’s individual account at the same rate—10% of the pilot’s
salary—regardless of age, seniority, or any other factor.” Id. “At around the same time,
some pilots—but not all—received a Summary Annual Report stating that the DB Plan had
been fully funded as of December 31, 2002, directly contradicting the statements U.S.
Airways and ALPA had made at the time.” /d.

The plaintiffs’ complaint alleged breach of the duty of fair representation under the Railway
Labor Act against ALPA and Woerth; violations of the Age Discrimination in Employment
Act (ADEA) against ALPA and U.S. Airways; violations of ERISA against U.S. Airways;
and violations of the Racketeer Influenced and Corrupt Organizations Act (RICO) against
ALPA, U.S. Airways, and an entity that had given U.S. Airways a loan. Id. The plaintiffs
voluntarily withdrew their claims against U.S. Airways, and the district court granted the
motion by the remaining defendants to dismiss all claims. /d. This appellate opinion
discussed only the duty of fair representation claims.'’

' The dismissal of the RICO claims was affirmed in a separate Second Circuit opinion. See Vaughn v. Air Line Pilots
Ass’n,No.08-4173-cv,2010 WL 1932388 (2d Cir. May 14, 2010). The plaintiffs appealed “only the dismissal of those
portions of the complaint alleging that ALPA committed racketeering acts premised on fraud-wire fraud, mail fraud and
fraud in connection with a bankruptcy proceeding.” Id. at *1. The court noted that predicate acts premised on fraud
require pleading scienter, but that Rule 9(b) did not require pleading scienter with specificity. See id. The court cited
apre-Twombly case to noted that “‘the relaxation of Rule 9(b)’s specificity requirement for scienter must not be mistaken
for [a] license to base claims fo fraud on speculation and conclusory allegations,” and a plaintiff must still ‘allege facts
that give rise to a strong inference of fraudulentintent.”” /d. (alteration in original) (quoting Shields v. Citytrust Bancorp,
Inc.,25F.3d 1124, 1128 (2d Cir. 1994) (quotation marks and citations omitted)) (internal citation omitted). The Second
Circuit rejected the plaintiffs argument that they had established a “strong inference of fraudulent intent”:

We cannot conclude that plaintiffs have provided a sufficient basis upon which to
infer that ALPA had a motive for committing fraud and a clear opportunity to do
so. In a nutshell, plaintiffs allege . . . that ALPA conspired with U.S. Airways to
“exact hundreds of millions of dollars a year in pilot concessions—for each of
several years,” thus “decimat[ing]” pension benefits so that ALPA could receive
management fees under the DC Plan and U.S. Airways could terminate the DB
Plan. We cannot draw the requisite “strong inference” of fraudulent intent based
on these allegations because: (1) the complaint does not allege that the fees were of
such proportion to the amounts frittered away so as to make it plausible that ALPA
would engage in the alleged scheme; and (2) ALPA is legally permitted to receive
fees for a service. See Rombach v. Chang, 355 F.3d 164, 177 (2d Cir. 2004). In
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On appeal, the plaintiffs argued that the district court erred in dismissing their claims that
ALPA breached its duty of fair representation. /d. at *4. The court noted that its “review of
such allegations is ‘highly deferential, recognizing the wide latitude that [unions] need for
the effective performance of their bargaining responsibilities.”” Vaughn,2010 WL 1930278,
at *4 (alteration in original) (quoting Air Line Pilots Ass’n v. O’Neill, 499 U.S. 65, 74
(1991)). Proving a union has breached its duty of fair representation requires establishing
that the union’s actions or inactions “‘are either ‘arbitrary, discriminatory, or in bad faith’’”
and that there is “‘a causal connection between the union’s wrongful conduct and [the
plaintiffs’] injuries.’” Id. (citations omitted). The court noted that “[a] union’s actions are
‘arbitrary only if, in light of the factual and legal landscape at the time of the union’s actions,
the union’s behavior is so far outside a wide range of reasonableness as to be irrational,””” and
that ““even negligence on the union’s part does not give rise to a breach.”” Id. (citations
omitted). The court held:

Applying those standards here, we conclude that the district
court did not err in dismissing counts I through III of the complaint.
Count I alleges that ALPA’s failure to conduct an audit,
misrepresentation of its ability to do so, and later after-the-fact audit
were a breach of the duty of fair representation. However, the
allegations are only capable of supporting a finding that ALPA acted
negligently. Since, even as alleged in the complaint, these events
occurred against a particular “factual landscape”—after September
11, 2001, when U.S. Airways “suffered further severe economic
losses on top of prior financial difficulties,”—we cannot conclude
that ALPA’s failure to conduct the audit was “so far outside a wide
range of reasonableness as to be irrational.” O’ Neill, 499 U.S. at 67
(internal citations and quotation marks omitted).

1d. at *5 (footnote omitted). The court rejected the argument that “ALPA acted in bad faith
by agreeing to the termination of the DB Plan so that it could reap lucrative fees for
managing the follow-up plan,” stating:

As pled, we do not believe that the allegations “nudge [plaintiffs’
claim] across the line from conceivable to plausible.” Igbal, 129 S.
Ct. at 1951 (quoting Twombly, 550 U.S. at 570). The complaint does
not allege that the fees were of such proportion to the concessions so
as to make it plausible that ALPA was improperly motivated by the
fees when it agreed to the termination of the DB Plan. Plaintiffs have

addition, the alleged circumstances of conscious behavior are insufficient to raise
the strong inference of fraudulent intent for the same reasons those allegations fail
to support plaintiffs’ duty of fair representation claims.

Id. at *2 (alteration in original).
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offered no plausible explanation for why ALPA would believe that
such an arrangement would be in its self-interest. As for ALPA’s
alleged intentional misrepresentation of its right to conduct an audit,
plaintiffs themselves allege that ALPA made the misrepresentation in
an attempt to “legitimize ALPA’s abdication of its responsibility,” an
allegation that supports a claim of negligence, not bad faith.

1d. (alteration in original) (footnote omitted). The court pointed out that “the mere collection
of management fees in exchange for services legally rendered does not, without more,
evidence an improper motive,” noting that the cases the plaintiffs cited all involved illegal
kickback schemes, but the plaintiffs had not alleged an illegal kickback scheme here. Id.
The court also concluded:

Moreover, plaintiffs have failed to allege a causal connection
between ALPA’s failure to conduct the audit and the termination of
the DB Plan. When ALPA finally did hire an actuary to conduct an
audit, the actuary confirmed U.S. Airways’s numbers. Thus, it is
unclear how the audit would have increased ALPA’s bargaining
power or changed the result of the negotiations. Plaintiffs argue that
the later audit was insufficient because it “simply asked an actuary to
use U.S. Airways’ same models (indeed, their same computer and
numbers) to make sure those numbers added up correctly.” Yet,
Plaintiffs themselves state in their complaint that the DB Plan was
only funded at 64% in 2002. Thus, whether or not the later audit was
sufficient, plaintiffs appear to agree with U.S. Airways that the DB
Plan was substantially underfunded.

Vaughn, 2010 WL 1930278, at *5 (footnote and internal citation omitted). The court
dismissed the plaintiffs’ argument that the Summary Annual Report stated that the DB Plan
was fully funded in December 2002 and thus created a fact issue as to whether the DB Plan
was actually underfunded in 2002, noting that “plaintiffs themselves do not allege that the
plan was fully funded in 2002 and, indeed, allege the opposite—that it was underfunded at
64%.” Id. at *5 n.7. The court stated that “Plaintiffs may not argue this both ways—they
either believe that the DB Plan was underfunded or they believe it is an open question.” Id.

In Count II, the plaintiffs made the same allegations as in Count I, “but further allege[d] that
ALPA officials promised that termination of the DB Plan would be voted on by the
membership, but notwithstanding this promise, no vote was held, and the plan was
terminated.” Id. at *6. With respect to causation, “this count alleged that ‘ALPA’s rapid
turnaround on the ratification issue prevented pilots from having any say as to the terms of
the proposed DC Plan and thus disadvantaged certain ALPA members,” and further that
‘[t]he promise of a ratification vote lulled the pilots into a false sense of security, with the
result that they could do nothing but watch as their rights and their futures were traded
away.’” Id. (alteration in original). The Second Circuit concluded that the complaint failed
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to plead causation adequately:

Assuming that the allegations in count II, if true, would
constitute bad faith, plaintiffs have failed to plead a causal connection
between this claim and their injuries. Plaintiffs have not alleged that,
had a vote occurred, the pilots would not have voted for the DB Plan.
Nor do they allege that rejecting the agreement would have resulted
in a plan more generous to older pilots. It is true that if plaintiffs had
been informed that no vote would take place, they might have lobbied
hard to prevent termination of the DC Plan I. But even then, there is
no allegation that the DB Plan could have been saved, given the
bankruptcy court’s ruling that U.S. Airways qualified for distress
termination. In short, plaintiffs have failed to plausibly allege that
ALPA’s alleged bad faith affected the outcome of the negotiations in
any way.

Id. (footnote omitted).

In Count III, “plaintiffs allege[d] that ALPA discriminated against them by agreeing to the
terms of the DC Plans, which ‘impacted older pilots more harshly than younger pilots.’”
Vaughn, 2010 WL 1930278, at *6 (citation omitted). Noting that “a union’s acts are only
discriminatory if they are ‘intentional, severe, and unrelated to legitimate union objectives,’”
the court held:

Here, the DC Plan I actually benefitted older pilots by requiring U.S.
Airways to make larger contributions to older pilots’ plans, which
directly contradicts plaintiffs’ theory that ALPA intended to
discriminate against them. Similarly, the DC Plan II guaranteed older
and younger pilots pension benefits based on the same formula—10%
of the pilot’s salary. The fact that older pilots may have received
fewer benefits under the plan is, as the district court explained in the
context of plaintiffs’ ADEA claims, “the result of basic economics,
specifically the time value of money, and is not related to the older
pilots’ age.”

Id. The court also noted that “there is no requirement that unions treat their members
identically as long as their actions are related to legitimate union objectives.” Id. The court
concluded that “[g]iven that U.S. Airways could not successfully reorganize and emerge
from bankruptcy protection without decreasing its pension obligations, it was inevitable that
the resulting negotiations would affect some pilots more harshly than others,” and that
“[w]ithout additional evidence that the union intended to discriminate against plaintiffs, the
mere fact that older pilots were disproportionately affected [wa]s not sufficient to show that
ALPA acted in a discriminatory manner.” Id.
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. Kreglerv. City of New York,375F. App’x 143, No. 09-3840-cv, 2010 WL 1740806 (2d Cir.
May 3, 2010) (unpublished summary order)."" The Second Circuit overturned the district
court’s dismissal of Kregler’s complaint under § 1983. The court discussed the pleading
standards after /gbhal and concluded:

Kregler’s amended complaint pleads facts sufficient to clear
this threshold. He alleges that in response to his announced stance in
support of a candidate in a heated local political campaign, employees
of the New York City Fire Department induced contacts at the
Department of Investigation to prevent his appointment as a City
Marshal. This allegation is neither a legal conclusion nor asserts a
claim that is implausible on its face. Kregler’s claim that political
animus caused certain defendants to lie about or mischaracterize
Kregler’s disciplinary record, and that that same political animus
caused other defendants to accept their misrepresentations is not
implausible on its face and therefore not susceptible to a motion to
dismiss. See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

Id. at *1 (footnote omitted). The court noted that the district court had utilized a Rule 12(i)
hearing'? to examine the issue, but “express[ed] no opinion . . . as to the use of that procedure

""" A summary of the district court’s opinion in this case was included in an earlier version of this memo, but has now
been removed from the appendix because the decision was vacated on appeal.

12 Rule 12(i)—formerly Rule 12(d) before the 2007 restyling—provides: “If a party so moves, any defense listed in Rule
12(b)(1)—(7)—whether made in a pleading or by motion—and a motion under Rule 12(c) must be heard and decided
before trial unless the court orders a deferral until trial.” FED. R. C1v. P. 12(i). According to one treatise, “Rule 12(i)
allows a party to assert Rule 12(b) defenses and a Rule 12(c) motion for judgment on the pleadings before trial on the
merits, contemplating the possible hearing and determination of jurisdictional or other issues in advance of trial. The
district court is free to decide the best way to deal with the question, because neither the federal rules nor the statutes
provide a prescribed course. The court’s decision whether to hold a preliminary hearing or to defer the matter to trial
on the merits may be set aside on appeal only for abuse of discretion.” 2 JAMES WM. MOORE ET AL., MOORE’S FEDERAL
PRACTICE § 12.50 at 12-142 (3d ed. 2009) (footnotes omitted). The treatise explains: “Because most of the defenses in
Rule 12(b) that can be addressed by a preliminary hearing affect the court’s jurisdiction, it is advisable to dispose of them
before trial if at all possible, regardless of the court’s power to defer them. On the other hand, if ruling on the defense
entails substantial consideration of the merits, as is often the case, the question can most effectively be addressed during
trial. Deferring matters until trial also allows a court to give consideration to matters with such grave consequences as
motions for dismissal under Rule 12(b)(1)—(7) or a judgment on the pleadings under Rule 12(c).” Id. at 12-143. The
treatise also notes that “[bJoth Rule 12’s preliminary hearing and its discretionary deferral to trial are valuable but often
overlooked tools in the court’s arsenal.” Id. at 12-143-44.

Another treatise has explained that in determining whether to exercise discretion to grant a preliminary hearing,
as opposed to deferring the issues to trial, “the district court must balance the need to test the sufficiency of the defense
or objection and the right of a party to have his defense or objection decided promptly and thereby possibly avoid costly
and protracted litigation against such factors as the expense and delay the hearing may cause, the difficulty or likelihood
of arriving at a meaningful result of the question presented by the motion at the hearing, and the possibility that the issue
to be decided on the hearing is so interwoven with the merits of the case, which . . . can occur in various contexts, that
a postponement until trial is desirable.” 5C CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
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or the impact of the facts adduced therein.” Id. at *1 n.1. The court held that “Kregler’s
motion for leave to amend, which was denied below as futile, should be granted upon
remand.” Id. at *2.

Arista Records LLC v. Doe 3, 604 F.3d 110, No. 09-0905-cv, 2010 WL 1729107 (2d Cir.
Apr. 29, 2010). In this copyright infringement case, the district judge approved the
magistrate judge’s ruling denying the defendants’ motion to quash a subpoena served on the
defendants’ Internet service providers seeking information disclosing the defendants’
identities. Id. at *1. In considering the motion to quash, the magistrate judge looked at the
allegations in the complaint and concluded that the defendants’ qualified First Amendment
right of anonymity was outweighed by the plaintiffs’ allegations that the defendants were
illegally downloading and/or distributing copyrighted music over the Internet and the
plaintiffs’ need for the information in order to enforce their rights. /d. On appeal, defendant
Doe 3 argued that the allegations in the complaint were not sufficient to overcome his First
Amendment right of anonymity and that the motion to quash was improperly referred to the
magistrate judge. /d. The Second Circuit affirmed.

The plaintiff recording companies’ complaint alleged that the defendants had infringed the
plaintiffs’ copyrights by using an online file-sharing network to download and/or distribute
the plaintiffs’ copyrighted music. /d. The complaint attached an Exhibit A, which listed for
each defendant: the IP address at a stated date and time, the name of the file-sharing network
used, the titles of 6-10 songs downloaded from the IP address, and which plaintiff was the
copyright owner of each song. /d. The complaint requested damages and injunctive relief
prohibiting further infringement of the copyrights. Arista Records, 2010 WL 1729107, at
*1. The plaintiffs did not know the defendants’ identities, and sought authorization to serve
a subpoena on the defendants’ common ISP, the State University of New York at Albany
(“SUNYA”), to obtain each defendant’s name, address, phone number, email address, and
Media Access Control address identifying the device engaged in the online communication.
1d. The plaintiffs ultimately voluntarily dismissed most of the defendants, and the remaining
defendants filed a motion to quash, arguing that the First Amendment provided them with
a qualified right to use the Internet anonymously and that under Rule 45(c)(3)(A)(iii), a
subpoena must be quashed or modified if it “‘requires disclosure of privileged or other
protected matter, if no exception or waiver applies.”” Id. at *2. The defendants conceded
that the First Amendment right to anonymity was not a license to infringe copyrights, but
argued that their privilege could “‘only be overcome by a substantial and particularized
showing,” sufficient to ‘plead a prima facie case of copyright infringement,’”” a showing that

PROCEDURE § 1373 (3d ed. 2004) (footnotes omitted). This treatise also notes: “A district court cannot dismiss a
complaint on the basis of a Rule 12(b) defense or objection without giving the plaintiff an opportunity to be heard; a
dismissal without that opportunity has been properly characterized as a denial of due process. Ata preliminary hearing,
the court may consider affidavits and other documentary matter and if the decision turns on issues of credibility or
disputed questions of fact, the district judge may hear oral testimony.” Id. (footnotes omitted). The treatise further notes
that “[i]f the issue is of so complex or uncertain a nature that witnesses are necessary, it would be wise for the court to
defer the determination of the matter until trial.” /d. (footnote omitted).
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the defendants argued was not made in the complaint. /d. The defendants argued that the
heightened pleading standard imposed by Twombly required the plaintiffs to “‘state, on
personal knowledge, a specific claim for copyright infringement against each and every Doe
defendant.”” Id. Specifically, the defendants asserted that the plaintiffs were required

to present specific evidence, including a declaration from whoever
examined the files available for download from each defendant’s
computer, listened to the files, verified that they were copyrighted
songs, determined that the copyrights were registered (and to which
plaintiffs), to list the songs that a particular defendant made available
for download, and to annex corresponding copyright registration
certificates for the songs.

Id. (quotation marks omitted). The defendants further argued that the complaint failed to
allege actual distribution of song files to the public and that the plaintiffs were required to
both show that their claims could withstand a motion to dismiss for failure to state a claim
and produce sufficient evidence supporting each element of the claims. Arista Records,2010
WL 1729107, at *2.

The magistrate judge evaluated five factors for balancing the First Amendment right to
anonymity against a copyright owner’s right to disclosure of the identity of a possible
trespasser, including: the defendants’ expectation of privacy, the prima facie strength of
plaintiffs’ claims of injury, the specificity of the discovery request, the plaintiffs’ need for
the information, and the availability of the information through other means. /d. at *3. The
magistrate judge concluded that all five factors weighed against quashing the subpoena, and
noted that the “plaintiffs had sufficiently pleaded copyright infringement claims, alleging
ownership of the copyrights, copying, and distribution of the protected works by the Doe
defendants without the consent of the owners.” /d. The magistrate judge also noted that the
allegations of distribution were supported by Exhibit A, which specified the plaintiffs’
investigator’s sampling of some of the downloads. /d.

On review of the magistrate judge’s decision, the district court rejected the contention that
Doe 3’s motion to quash was “in essence a motion to dismiss under Rule 12(b)(6) and hence
was a dispositive motion, noting that the Rule, by its terms confers the right to move for
dismissal for failure to state a claim on ‘‘a party,”’” and that because the defendants had not
yet been served, they were not yet “parties.” Id. at *4. The court rejected the proposition that
the magistrate judge lacked authority to rule on the motion. /d.

Doe 3’s primary appellate argument was that the complaint did not state a claim sufficient
to overcome his First Amendment privilege of anonymity. Arista Records, 2010 WL
1729107, at *4. The Second Circuit agreed that the motion to quash was not a dispositive
motion, explaining that under the five-factor test the magistrate judge applied, the judge
could have granted the motion “despite the sufficiency of the Complaint if it had found, for
example, that the subpoena was unduly broad or that plaintiffs had easy access to the Doe
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defendants’ identities through other means,” and that “[q]uashing the subpoena on such a
basis plainly would not have ended the action.” Id. at *5. The court also noted that even if
the motion to quash could be considered a dispositive motion, that would only have resulted
in de novo review by the district court, and the district court had indicated that even under
de novo review, it would have upheld denial of the motion. /d.

With respect to the challenge to the substantive ruling on the motion to quash, “Doe 3
contend|ed] that the court should have found that plaintiffs did not make a ‘particularized
showing’ sufficient to overcome his qualified privilege.” /d. at *7 (internal citation omitted).
The Second Circuit held that “[n]either Doe 3’s reliance on Twombly/Igbal nor his
contention that plaintiffs’ allegations [we]re insufficiently specific ha[d] merit.” Id. at *§.
The court explained:

[T]he notion that 7wombly imposed a heightened standard that
requires a complaint to include specific evidence, factual allegations
in addition to those required by Rule 8, and declarations from the
persons who collected the evidence is belied by the Twombly opinion
itself. The Court noted that Rule 8(a)(2) of the Federal Rules of Civil
Procedure “requires only ‘a short and plain statement of the claim
showing that the pleader is entitled to relief,” in order to give the
defendant fair notice of what the . . . claim is and the grounds upon
which it rests,” Twombly, 550 U.S. at 555 (other internal quotation
marks omitted); see also Swierkiewicz v. Sorema N.A., 534 U.S. 506,
508, 512 (2002) (holding that, at the pleading stage, an employment
discrimination plaintiff who alleges facts that provide fair notice of
his claim need not also allege “specific facts establishing a prima
facie case,” for such a “heightened pleading standard . . . conflicts
with Federal Rule of Civil Procedure 8(a)(2).”).

Id. (omissions in original). The court also noted that “[t]he Twombly plausibility standard,
which applies to all civil actions, see Igbal, 129 S. Ct. at 1953, does not prevent a plaintiff
from ‘pleading facts alleged ‘upon information and belief,”” where the facts are peculiarly
within the possession and control of the defendant, see, e.g., Boykin v. KeyCorp., 521 F.3d
202, 215 (2d Cir. 2008), or where the belief is based on factual information that makes the
inference of culpability plausible, see Ighal, 129 S. Ct. at 1949 . ...” Arista Records, 2010
WL 1729107, at *8. The court pointed out that the Twombly court specifically stated that
we do not apply any ‘heightened’ pleading standard,”” and “emphasized that its holding
was consistent with its ruling in Swierkiewicz that ‘a heightened pleading requirement,’
requiring the pleading of *‘specific facts’ beyond those necessary to state [a] claim and the
grounds showing entitlement to relief,” was ‘impermissible.’” Id. at *9 (quoting Twombly,
550 U.S. at 569 n.14, 570 (alterations in original)). The court explained that /gbal also did
not raise the pleading requirements: “Nor did /gbal heighten the pleading requirements.
Rather, it reiterated much of the discussion in 7wombly and rejected as insufficient a
pleading that the Igbal Court regarded as entirely conclusory.” Id. “[A]lthough Twombly

(139
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and Igbal require *‘factual amplification [where] needed to render a claim plausible,””” id.
(alteration in original) (quoting Turkmen v. Ashcroft, 589 F.3d 542, 546 (2d Cir. 2009)), the
court “reject[ed] Doe 3’s contention that Twombly and Igbal require the pleading of specific
evidence or extra facts beyond what is needed to make the claim plausible,” id. (first
alteration in original). The court found “[e]ven less meritorious . . . Doe 3’s contention that
plaintiffs’ showing in the present case was vague and conclusory.” Id. The court noted that
the defendant’s brief omitted a crucial portion of the complaint—the citation to Exhibit A.
Arista Records, 2010 WL 1729107, at *9. The court explained:

To the extent that q 22°s allegations are made on information and
belief, virtually all of them are supported by factual assertions in
Exhibit A. For example, the allegation that each Doe defendant ‘has
used’ file-sharing networks to download and distribute plaintiffs’
music is supported by Exhibit A’s lists of specific songs found in the
respective Doe defendants’ file-sharing folders, on the date shown, at
the time indicated, on the specified online, peer-to-peer, file-sharing
network. The allegation that there was “continue[d]” use is supported
by, inter alia, the utter improbability that the songs observed by
plaintiffs’ investigators in a given Doe defendant’s file-sharing folder
at a particular time were there only at the precise instant at which they
were observed, and not before and not afterwards; the inference of
continued use is also supported by the facts that Exhibit A lists each
of the “Doe” defendants as engaging in such file-sharing on a
different date and that defendants’ attorney has represented that some
of the “Doe” defendants are in fact the same person. The principal
assertion made only on information-and-belief is that defendants’
copying and/or distribution of plaintiffs’ music were without
permission. But no more definitive assertion as to lack of permission
seems possible when the users remain anonymous.

Id. at *10 (emphasis added) (alteration in original) (internal citations omitted). The court
noted that “[p]age 3 of . . . Exhibit [A] makes assertions as to Doe 3 and could hardly be
more specific.” Id. The court explained that “[i]t specifie[d] that at ‘TP address [ |
169.226.226.24° at 2:15:57 a.m. on April 12,2007, the ‘P2P Network [ ] AresWarez’” was
in use (emphases in original); that a total of 236 audio files were present in a file-sharing
folder at that IP address at that time; and that among those files were the following songs,
whose respective copyrights were owned by the plaintiffs indicated: . . . .” Id. (third and
fourth alterations in original). The court concluded that “[g]iven the factual detail in the
Complaint and its Exhibit, plaintiffs’ pleading plainly state[d] copyright infringement claims
that [we]re plausible.” Id. (citing Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545
U.S. 913,920 (2005); In re: Aimster Copyright Litig., 334 F.3d 643, 645 (7th Cir. 2003)).
The court also noted that the declaration submitted in support of the subpoena “pointed out
that Exhibit A list[ed] only samples of the numerous ‘audio files that were being shared by
[the Doe d]efendants at the time that the RIAA’s agent . . . observed the infringing activity,’
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and that complete lists would be provided to the court upon request.” Id. at *11 (alteration
and omission in original) (internal citations omitted). The court stated that “[n]o greater
specificity in the Complaint or in plaintiffs’ submissions in support of their request for the
subpoena to SUNY A was required.” Arista Records, 2010 WL 1729107, at *11. The court
rejected Doe 3’s argument that the complaint did not adequately allege copyright
infringement because “merely ‘making . . . available’ a work on a peer-to-peer network does
not violate the copyright holder’s distribution right absent proof of actual distribution,”
explaining that it did not “need [to] address the question of whether copyright infringement
occurs when a work is simply made available . . . because the Complaint allege[d] not that
defendants merely made songs available on the network but that defendants both actually
downloaded plaintiffs’ copyrighted works and distributed them.” Id. (first omission in
original). The court found that “the facts asserted in the Complaint [we]re adequate to
support these allegations.” Id. The court noted that it “need not decide whether the
requirement [it] endorse[d] . . . , that a plaintiff seeking to subpoena an anonymous Internet
defendant’s identifying information must make a ‘concrete showing of a prima facie claim
of actionable harm,” would be satisfied by a well-pleaded complaint unaccompanied by any
evidentiary showing” because “plaintiffs’ Complaint, attached exhibit, and supporting
declaration [we]re clearly sufficient to meet that standard.” Id. The court affirmed the denial
of the motion to quash.

. Shomo v. New York, 374 F. App’x 180, No. 06-5434-pr, 2010 WL 1628771 (2d Cir. Apr.
22,2010) (unpublished summary order). The district court sua sponte dismissed the pro se
plaintiff’s § 1983 complaint, with leave to amend, relying on Rules 8 and 10 and 28 U.S.C.
§ 1915(e).” Id. at *1. The court noted that it had not previously set forth a standard of
review for sua sponte dismissal of a complaint under Rule 8 or Rule 10, but “conclude[d]
that, under either an abuse of discretion or de novo standard, the district court erred in
dismissing Appellant’s complaint, even with leave to amend, because many of Appellant’s
claims, if true, would be actionable under the Eighth Amendment, the American with
Disabilities Act [(ADA)], . . . and section 504 of the Rehabilitation Act of 1973 ....” Id.
The court found that “[w]hile the district court afforded Appellant the opportunity to amend
his complaint, Appellant’s complaint was not so deficient as to require its dismissal at such
an early stage of litigation.” Id.

The court discussed the standard for dismissal:

The jurisprudence involving Rule 8, traced from our decision
in Salahuddin| v. Cuomo, 861 F.2d 40 (2d Cir. 1988)] through the
Supreme Court’s recent Igbal decision, is difficult to apply to the
dismissal of a complaint containing too much detail, especially where

3 28 U.S.C. § 1915 addresses proceedings in forma pauperis, and subsection (e)(2) provides that a court shall dismiss
the case under certain circumstances, including that the action is frivolous or malicious or fails to state a claim on which
relief can be granted. See 28 U.S.C. § 1915(e)(2).
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the complaint is filed by a pro se litigant. On the one hand, pleadings
“need only give the defendant fair notice of what the . . . claim is and
the grounds upon which it rests,” Erickson v. Pardus, 551 U.S. 89, 93
(2007) (internal quotation marks omitted), and a court has the power
to dismiss a complaint that is “prolix” or has a “surfeit of detail,”
Salahuddin, 861 F.2d at 42-43. On the other hand, “[d]ismissal . . .
is usually reserved for those cases in which the complaint is so
confused, ambiguous, vague, or otherwise unintelligible that its true
substance, if any, is well disguised.” Id. at 42. A complaint must
plead “enough facts to state a claim to relief that is plausible on its
face.” See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); see
also Ashcroft v. Igbal, --- U.S. ----, 129 S. Ct. 1937, 1949 (2009)
(holding that Rule 8 calls for “sufficient factual matter, accepted as
true, to ‘state a claim to relief that is plausible on its face’”). “A
claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Igbal, 129 S. Ct. at
1949 (citing Twombly, 550 U.S. at 556).

1d. (emphasis added). The court emphasized that pro se complaints must be reviewed with
leniency, stating that “even after Twombly, where a litigant is proceeding pro se, courts
remain ‘obligated’ to construe pro se complaints liberally.” Id. at *2 (citing Harris v. Mills,
572 F.3d 66, 72 (2d Cir. 2009). The court explained that “while pro se complaints must
contain sufficient factual allegations to meet the plausibility standard, courts should look for
such allegations by reading pro se complaints with ‘special solicitude’ and interpreting them
to raise the ‘strongest [claims] that they suggest.”” Shomo, 2010 WL 1628771, at *2
(alteration in original) (quoting Triestman v. Fed. Bureau of Prisons,470 F.3d 471, 474-75
(2d Cir. 2006) (per curiam) (emphasis in original)). The court concluded that the complaint
was sufficient:

Notwithstanding the length and detail of Appellant’s
complaint, his claims enunciate recognizable unconstitutional
behavior. The day-to-day events described by Appellant concern the
activities of his daily living: his need to be fed, bathed, and aided with
toileting. While citing to numerous federal statutes (a practice not
uncommon for pro se litigants), Appellant’s claims centered around
his disability and the alleged deliberate indifference to his serious
medical needs. He then amplified these claims, as required under
Twombly and Igbal, by making specific references to events that he
claimed were evidence of such deliberate indifference. Insofar as he
cited multiple civil rights statutes, “[t]he failure in a complaint to
state a statute, or to cite the correct one, in no way affects the merits
of a claim. Factual allegations alone are what matters.” Albert v.
Carovano, 851 F.2d 561, 571 n.3 (2d Cir. 1988).
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In fact, while not a model of clarity, Appellant’s complaint is
neither “unintelligible” nor “a labrynthian prolixity of unrelated and
vituperative charges that defied comprehension.” Prezzi v. Schelter,
469 F.2d 691, 692 (2d Cir. 1972). Significantly, we have recognized
that it “is not unusual [for] a pro se litigant” to present “allegations
[that are] not neatly parsed and include[ | a great deal of irrelevant
detail.” Phillips v. Girdich, 408 F.3d 124, 130 (2d Cir. 2005). The
details in Appellant’s complaint are all “related” to his need to be
aided in the activities of his daily living. Finally, Appellant’s
complaint arguably gave the State “fair notice” of his Eighth
Amendment, ADA and Rehabilitation Act claims, allowing it to
engage in motion practice or prepare for trial by reviewing
Appellant’s medical history, medical needs, and the care provided to
him.

Id. (alterations in original).

With respect to the dismissal under section 1915(e), the court found the dismissal
inappropriate “because the district court did not, in fact, review the merits of his claims to
determine whether they were frivolous under the relevant civil rights statute, and, in fact,
acknowledged that some of the claims had plausible merit.” /d.

The court next disapproved of the district court’s order that the plaintiff “confine his
amended complaint to a certain number of pages and . . . sue no more than twenty
defendants.” Id. at *3. The court explained that “a district court may not impose pleading
requirements on a complaint that exceed the floor set by Rule 8 of the Federal Rules of Civil
Procedure, ‘[f]or then district courts could impose disparate levels of pleading requirements
on different sorts of plaintiffs.”” Id. (quoting Wynder v. McMahaon, 360 F.3d 73,78 (2d Cir.
2004)). The court explained that imposing such requirements would violate ““Rule 8’s
purpose—to lower the entry barriers for federal plaintiffs and to establish prospectively arule
common to all litigants . . . .”” Id. (quoting Wynder, 360 F.3d at 78).

The court noted that although the district court had erred by imposing requirements on the
complaint that went beyond the requirements in the civil rules, some aspects of the complaint
might not survive dismissal. Shomo, 2010 WL 1628771, at *3. The court explained:

“For one thing, there is a critical distinction between the
notice requirements of Rule 8(a) and the requirement, under Rule
12(b)(6), that a plaintiff state a claim upon which relief can be
granted.” [Wynder, 360 F.3d at 78.] Thus, the district court will
remain free to consider whether each claim in any amended complaint
states a claim upon which relief can be granted or is otherwise
frivolous.

118



Id. The Second Circuit remanded the case to the district court for reinstatement of the
plaintiff’s Eighth Amendment, ADA, and Rehabilitation Act claims. /d.

Peter F. Gaito Architecture, LLCv. Simone Dev. Corp., 602 F.3d 57,No. 09-2613-cv,2010
WL 1337225 (2d Cir. Apr. 7, 2010). The district court dismissed the plaintiffs’ copyright
infringement complaint, finding that it failed to allege substantial similarity between the
plaintiffs’ architectural design and the allegedly infringing design, and the Second Circuit
affirmed. The complaint alleged that the City of New Rochelle issued a request for
development proposals for a mixed-use development in downtown. /d. at *1. The plaintiffs
and the defendants agreed to jointly submit a proposal, with the plaintiffs designing the
architectural plans and the defendants securing financing. /d. The City awarded the project
to the group, and the plaintiffs then registered their designs with the U.S. Copyright Office.
1d. Defendant Simone Church Street LLC entered into amemorandum of understanding with
New Rochelle to serve as the developer for the project. Id. A dispute arose as to the
defendants’ payment to plaintiffs for the project, and the defendants then terminated their
relationship with the plaintiffs and instead hired another architectural firm. /d. at *2. The
complaint alleged that the defendants used the plaintiffs’ copyrighted designs for the project,
and identified 35 alleged similarities between the plaintiffs’ design and the defendants’ re-
design. Peter F. Gaito Architecture, 2010 WL 1337225, at *2. The plaintiffs alleged
violations of the Copyright Act and asserted claims for quantum meruit and unjust
enrichment under state law. /d. The district court granted the defendants’ motion to dismiss,
finding that, assuming actual copying occurred, “there was no substantial similarity between
defendants’ re-design and the protectible elements of plaintiffs’ design.” Id. The district
court then declined to exercise supplemental jurisdiction over the state law claims and
dismissed them without prejudice. Id.

The Second Circuit considered whether it was proper to determine whether there was a
substantial similarity between the two designs at the pleadings stage. The court noted that
“questions of non-infringement have traditionally been reserved for the trier of fact,” but
stated that “[t]he question of substantial similarity is by no means exclusively reserved for
resolution by a jury, however, and we have repeatedly recognized that, in certain
circumstances, it is entirely appropriate for a district court to resolve that question as a matter
oflaw, ‘either because the similarity between the two works concerns only non-copyrightable
elements of the plaintiff’s work, or because no reasonable jury, properly instructed, could
find that the two works are substantially similar.”” Id. at *5 (citations omitted). The court
explained that “[t]hese same principles hold true when a defendant raises the question of
substantial similarity at the pleadings stage on a motion to dismiss.” /d. The court noted that
“[i]n copyright infringement actions, ‘the works themselves supersede and control contrary
descriptions of them,’ including ‘any contrary allegations, conclusions or descriptions of the
works contained in the pleadings.”” Peter F. Gaito Architecture, 2010 WL 1337225, at *5
(internal citation omitted) (quoting 3-12 NIMMER ON COPYRIGHT § 12.10) (additional
citations omitted). The court also noted that “[w]hen a court is called upon to consider
whether the works are substantively similar, no discovery or fact-finding is typically
necessary, because ‘what is required is only a visual comparison of the works.”” Id. (quoting
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Folio Impressions, Inc. v. Byer Cal.,937F.2d 759, 766 (2d Cir. 1991)). The court concluded
that “where, as here, the works in question are attached to a plaintiff’s complaint, it is
entirely appropriate for the district court to consider the similarity between those works in
connection with a motion to dismiss, because the court has before it all that is necessary in
order to make such an evaluation.” /d. at *6. The court explained that “[i]f, in making that
evaluation, the district court determines that the two works are ‘not substantially similar as
a matter of law,” Kregos v. A.P., 3 F.3d 656, 664 (2d Cir. 1993), the district court can
properly conclude that the plaintiff’s complaint, together with the works incorporated therein,
do not ‘plausibly give rise to an entitlement to relief.”” Id. (quoting Igbal, 129 S. Ct. at 1950;
citing Wiren v. Shubert Theatre Corp., 5. F. Supp. 358,362 (S.D.N.Y. 1933)). The court was
“mindful that a motion to dismiss does not involve consideration of whether ‘a plaintiff will
ultimately prevail’ on the merits, but instead solely ‘whether the claimant is entitled to offer
evidence’ in support of his claims,” “acknowledge[d] that there can be certain instances of
alleged copyright infringement where the question of substantial similarity cannot be
addressed without the aid of discovery or expert testimony,” and stated that “[n]othing in this
opinion should be read to upset these settled principles, or to indicate that the question of
non-infringement is always properly considered at the pleadings stage without the aid of
discovery.” Id. at *7. But the court concluded that “where, as here, the district court has
before it all that is necessary to make a comparison of the works in question, . . . [there is]
no error in the district court’s decision to resolve the question of substantial similarity as a
matter of law on a Rule 12(b)(6) motion to dismiss.” /d.

In reviewing whether the two designs were substantially similar, the court noted that it was
“principally guided ‘by comparing the contested design’s ‘total concept and overall feel” with
that of the allegedly infringed work,” as instructed by [the court’s] ‘good eyes and common
sense.”” Peter F. Gaito Architecture, 2010 WL 1337225, at *§ (internal citation omitted)
(quoting Hamil Am. Inc. v. GFI, 193 F.3d 92, 99 (2d Cir. 1999)). On its de novo review of
the designs, the court concluded that there was an “utter lack of similarity between the two
designs.” Id. The court stated that “[u]pon examining the ‘total concept and feel’ of the
designs with ‘good eyes and common sense,’ . . . [it could] confidently conclude that no
‘average lay observer would recognize the alleged copy as having been appropriated from
the copyrighted work.”” Id. at *9 (citations omitted). The court held that “it [could not] be
said that defendants misappropriated plaintiffs’ specific ‘personal expression’ of the project,
but instead merely used the unprotectible concepts and ideas contained in plaintiffs’
designs.” Id. at *11. The court held that “because plaintiffs ha[d] failed to allege that ‘a
substantial similarity exists between [defendants’] work and the protectible elements of
[plaintiffs’],” the district court properly dismissed plaintiffs’ federal copyright claim.” Id.
(second and third alterations in original) (internal citation omitted). The court also found no
error in the district court declining to exercise supplemental jurisdiction over the state law
claims, after the federal claim was dismissed. /d. The court concluded that the complaint
did not “state a claim to relief that [wa]s plausible on its face,”” and affirmed the dismissal.
Peter F. Gaito Architecture, 2010 WL 1337225, at *11 (quoting Igbal, 129 S. Ct. at 1949).

Kuck v. Danaher, 600 F.3d 159, No. 08-5368-cv, 2010 WL 1039273 (2d Cir. Mar. 23,
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2010). The plaintiff alleged that his rights were violated when he attempted to renew his
permit to carry a firearm with the Connecticut Department of Public Safety (“DPS”). Id. at
*1. According to the complaint, after Kuck applied to renew his permit, a DPS employee
requested that Kuck provide a U.S. passport, birth certificate, or voter registration card to
prove his citizenship. /d. Kuck objected, arguing that he had submitted proof of citizenship
when he first applied for a permit and that he had not been required to provide proof of
citizenship with a previous renewal application. /d. Kuck alleged that “the DPS requirement
was arbitrary, designed to harass, and, in any event, not authorized by state law.” Id. Kuck
refused to provide the documentation and his permit was denied. /d. Kuck, who served as
Secretary of the Board of Firearms Permit Examiners, appealed to the Board. Kuck, 2010
WL 1039273, at *1. His appeal hearing was not scheduled for over eighteen months, and he
was deprived of his permit during that time. /d. Just before his hearing, but after his lawsuit
was filed, Kuck provided documentation, and his renewal request was granted. /d. Kuck
“contend[ed] that DPS and the Board ha[d] acted to burden gun-owners’ ability to obtain
carry permits by improperly denying applications in the first instance and then subjecting
applicants to unjustified and prolonged appeals.” Id. at *2. Kuck asserted a violation of
procedural due process, a violation of substantive due process, and a First Amendment
retaliation claim. /d. Kuck filed the suit as a putative class action, “seeking to represent a
class of individuals whose permits ha[d] been erroneously denied by DPS and ha[d]
subsequently been subjected to a long-delayed appeal before the Board.” Id. The district
court dismissed, finding that “the hearing delay was not so long as to make the availability
of review ‘meaningless or nonexistent.”” Kuck, 2010 WL 1039273, at *2. The district court
also denied Kuck’s request to amend his complaint as futile. /d.

With respect to the procedural due process claim, “Kuck’s main contention [wa]s that the
eighteen-month period he waited to receive an appeal hearing before the Board was, in light
of the liberty interest at stake, excessive and unwarranted, and thus violated due process.”
Id. “Kuck further allege[d] that, as a matter of practice, DPS deliberately seeks to prolong
the appeals process in order to unlawfully deprive citizens of pistol permits.” Id. The
Second Circuit noted that under the Supreme Court’s decision in Mathews v. Eldridge, 424
U.S. 319 (1976), the court was required to balance three factors, and explained that
“determining the moment at which state procedures become so untimely that they become
meaningless is a matter of context, driven by the Mathews factors.” Kuck, 2010 WL
1039273, at *3. The court determined that the first factor—the private interest at
stake—*‘[t]hough not overwhelming or absolute, . . . remain[ed] significant.” Id. at *5. With
respect to the second factor—the risk of erroneous deprivation—the court noted that Kuck
alleged that “the DPS frequently denies permit applications for bogus or frivolous reasons,
thereby subjecting qualified applicants to a lengthy appeals process, only to grant the permit
months or years later, just before the appeal hearing,” and that “Kuck claimed that DPS was
not entitled under state law to require proof of citizenship with his 2007 renewal application,
and that his permit should not have been denied for lack of such documentation.” Id. “Kuck
offer[ed] figures suggesting that the number of appeals ‘resolved’ without a hearing [wa]s
indeed far greater than those actually heard by the Board,” and the court noted that “[t]his
data [wa]s consistent with [Kuck’s] allegation that many permits are granted or reinstated
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shortly before the Board is due to hear the applicant’s appeal.” Id. The court also noted that
“Kuck . . . [wa]s in an unusual position to describe the process by which appeals [we]re
resolved,” explaining that “[be]cause he sits on the Board itself, his allegations ha[d] some
additional plausibility at this early stage of the proceedings.” Id. at *5 n.5 (citing Igbal, 129
S. Ct. at 1950, for the proposition that “‘[d]etermining whether a complaint states a plausible
claim for relief will . . . be a context-specific task’”). Kuck alleged that the delay was not
trivial, resulting in applicants waiting fourteen to twenty months to receive an appeal hearing.
Id. at *5. The court held that “[t]ogether, these allegations plausibly allege[d] a state practice
of delaying appeals, only to moot them at the very last minute, after the applicant has waited
more than one year for a hearing.” Kuck, 2010 WL 1039273, at *5 (citing Igbal, 129 S. Ct.
at 1949-50). The court concluded that the second Mathews factor weighed in favor of Kuck
at the early stage of litigation. /d. With respect to the third factor—the governmental interest
at stake—the court found the state’s explanation for delay “far from overwhelming,” noting
that “the complaint suggest[ed] that the appeal sits gathering dust for nearly all of the interim
period, awaiting a scheduled hearing date.” Id. at *6. The court concluded that Kuck had
properly stated a procedural due process claim, and noted that “[w]hether discovery will bear
out his claim is a matter for the district court to determine on remand.” Id.

Kuck also asserted a substantive due process claim, alleging that the “DPS imposed arbitrary
requirements contrary to state law which, when combined with the lengthy appeals process,
denied him substantive due process.” Id. at *7. The appellate court agreed with the district
court that “DPS’s alleged misconduct was not so ‘egregious, outrageous, or shocking to the
contemporary conscience’ that it violated substantive due process.” Id. The court noted that
“nothing in the complaint ‘shocks the conscience’ or suggests a ‘gross abuse of governmental
authority,”” and that “substantive due process does not entitle federal courts to examine every
alleged violation of state law, especially ones that, while perhaps vexatious, are more routine
than egregious.” Kuck, 2010 WL 1039273, at *7. The court affirmed the dismissal of this
claim.

Kuck also asserted “that his First Amendment rights were violated when he was threatened
and harassed by a DPS officer, allegedly on account of his outspoken criticism of the agency
and the appeals board.” Id. The court concluded that “[w]hile Kuck ha[d] adequately
alleged that he engaged in protected speech, he ha[d] not pleaded facts that suggest[ed] he
was actually threatened by any of the defendants,” explaining that “[a]t most, the allegations
suggest[ed] that the DPS officer intended to strictly enforce laws limiting the sale of firearms
at upcoming gun shows.” Id. Because “retaliation cannot be established where no adverse
action has been alleged,” and because “nothing in the complaint suggest[ed] that Kuck’s
speech was ‘actually chilled’ as a result of the DPS officer’s statements,” the Second Circuit
affirmed the district court’s dismissal of this claim. /d.

The court did not reach the plaintift’s request to join additional defendants or his motion to
amend, and directed the district court to consider these issues on remand. Id. at *8.

Sanders v. Grenadier Realty, Inc.,367F. App’x 173, No. 09-2341-cv,2010 WL 605715 (2d
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Cir. Feb. 22, 2010) (unpublished summary order). The plaintiffs, who served as president
and vice president of their housing project’s tenants’ association, sued the housing project
(Stevenson Commons) and Grenadier Realty, Inc. for violations of 42 U.S.C. § 1982, the Fair
Housing Act (FHA), 42 U.S.C. § 3601 et seq., the First Amendment, and New York state
law. Id. at *1. The district court dismissed the complaint under Rule 12(b)(6) and denied
leave to amend. /d. The Second Circuit affirmed.

In support of the section 1982 claim, the plaintiffs alleged that “‘[u]pon information and
belief, non-black residents have been granted subsidies and re-certifications while plaintiffs
have been denied the same in the same period,”” and that “‘[i]n light of the foregoing
therefore, the defendants discriminated against plaintiffs on account of their race and national
origin in violation of Title VIII, and sections 1982 and 1981.”” Id. The Second Circuit
concluded that “[w]hile paragraph 17 d[id] allege facts consistent with a discrimination
claim, i.e., that non-black residents were granted subsidies, it nevertheless ‘stop[ped] short
of the line between possibility and plausibility of entitlement to relief’ because plaintiffs
d[id] not allege any facts supporting an inference of racial animus.” Id. (internal citation to
Igbal, 129 S. Ct. at 1949, omitted). The court disapproved of the plaintiffs’ use of pleading
“on information and belief” under the circumstances:

Further, plaintiffs allege no basis for the “information and belief” on
which their assertion that non-black residents were granted subsidies
rests. “[P]leading on information and belief is not an appropriate
form of pleading if the matter is within the personal knowledge of the
pleader or ‘presumptively’ within his knowledge, unless he rebuts
that presumption. Thus, matters of public record or matters generally
known in the community should not be alleged on information and
belief inasmuch as everyone is held to be conversant with them.” 5
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 1224, at 300-01 (3d ed. 2004). Because the
complaint does not illuminate the nature of the challenged
re-certification process, we do not know whether this assertion is a
matter of public record which plaintiffs should plead on personal
knowledge. In any event, while pleadings may be based on “the best
of the [attorney’s] knowledge, information, and belief,” that
information and belief must be “formed after an inquiry reasonable
under the circumstances.” FED.R.Civ.P. 11.

Id. at *1 n.2 (alterations in original). The court held that the section 1982 claim was properly
dismissed. Sanders, 2010 WL 605715, at *1.

In support of the plaintiffs’ FHA claim, they “alleged that they were ‘refused a recertification
that would [have] granted [them] much needed rent subsidies’ in violation of the FHA.” Id.
at *2 (alterations in original). The court held that the complaint “fail[ed] adequately to plead
that plaintiffs ‘were qualified to rent or purchase the housing,’” noting that the only support
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in the complaint consisted of the conclusory allegations that “‘Sanders was . . . denied the
right to subsidies that she is entitled to,’” and that “‘[a]t all times plaintiffs were competent
and able to pay their rent under the subsidies offered to [them] under the National Housing
Act.”” Id. (third alteration in original). The court explained that “a necessary precondition
to rent subsidies is a resident’s submission of required reports as to her income and
household composition within ten days of the landlord’s written request,” and that “[b]ecause
plaintiffs ha[d] not alleged satisfaction of this requirement for the year at issue, [the court
could not] conclude that the complaint plausibly allege[d] plaintiffs’ entitlement to the
subsidies that qualiffied] them to pay their rent.” Id. The court held that “[i]n light of this
omission and plaintiffs’ failure to allege what defendants did or did not do to deny them
subsidies, [there was] no error in the district court’s dismissal of plaintiffs’ FHA claim.” Id.
(citing Igbal, 129 S. Ct. at 1949, for the proposition that “‘[t]hreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not suffice’”).

The district court dismissed the First Amendment claim because the plaintiffs did not
adequately plead that the defendants were state actors, and the appellate court found this
dismissal proper. See id. The Second Circuit explained that “the complaint [wa]s
ambiguous regarding the relationship between defendants’ challenged conduct and decisions
regarding government subsidies,” and that “[p]laintiffs’ allegation that ‘they have also been
threatened with eviction and refused a recertification that would [have] granted [them] much
needed rent subsidies,” [wa]s insufficient to support an inference of state action because it
d[id] not demonstrate state responsibility for tenants’ recertification.” Sanders, 2010 WL
605715, at *2 (second and third alterations in original) (internal citation omitted). In
addition, the court noted that “the fact of government subsidy, by itself, [cannot] establish
state action.” Id. (citation omitted).

The Second Circuit also affirmed the denial of leave to amend, noting that the “plaintiffs
were afforded two opportunities to amend before their complaint was dismissed” and “the
district court reasonably concluded that leave to amend would be futile because the affidavits
plaintiffs submitted in support of their proposed additional claims contained the same
deficient, conclusory allegations that led the district court to dismiss the complaint.” Id. at
*3.

Samuel v. Bellevue Hosp. Ctr., 366 F. App’x 206, No. 08-4635-cv, 2010 WL 537725 (2d
Cir. Feb. 17, 2010) (unpublished summary order), cert. denied, 131 S. Ct. 100 (2010). The
plaintiff appealed the district court’s dismissal of his employment discrimination lawsuit.
Id. at *1. The Second Circuit noted that “the district court’s method of dismissing part of
Samuel’s complaint by anticipating an inability to prevail on summary judgment was
questionable,” but concluded that the judgment could be affirmed on other grounds. /d. The
court held that “[i]n the context of the fantastic and delusional nature of the majority of his
complaint, Samuel failed to allege sufficient facts to render plausible his conclusory assertion
that the defendants discriminated against him on the basis of his membership in a protected
class,” and that “[a]ccordingly, Samuel ha[d] not created a reasonable inference that Bellevue
Hospital Center [wa]s liable for the misconduct alleged.” Id. (citing Igbal, 129 S. Ct. at
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1949).

Hayden v. Paterson, 594 F.3d 150 (2d Cir. 2010). The complaint challenged the validity of
New York’s constitutional provision that required the legislature to enact felon
disenfranchisement laws and a New Y ork election law that disenfranchised convicted felons
who were incarcerated or on parole. Id. at 154. The plaintiffs alleged that these enactments
violated their rights under the Voting Rights Act of 1965 (VRA); the First, Fourteenth and
Fifteenth Amendments to the Constitution; the Civil Rights Acts of 1957 and 1960; and
customary international law. /d. The defendants moved for judgment on the pleadings under
Rule 12(c). Id. The district court dismissed the VRA claim, and the Second Circuit, sitting
en banc, had previously affirmed that decision, finding that the VRA did not apply to
prisoner disenfranchisement laws. Id. at 155. The district court also held that the factual
allegations were not sufficient to state claims under the Fourteenth and Fifteenth
Amendments because the allegations did not support finding that New York’s constitutional
provision requiring the legislature to disenfranchise felons was passed with discriminatory
intent and because “New York’s non-uniform legislative practice of disenfranchising only
those felons sentenced to incarceration or serving parole ‘[wa]s entirely rationale.”” Id. The
only issues on appeal were whether the district court erred in finding that the plaintiffs failed

to allege facts to support the intentional discrimination and equal protection claims. Hayden,
594 F.3d at 155.

The constitutional provision at issue “require[d] the legislature to ‘enact laws excluding from
the right of suffrage all persons convicted of bribery or of any infamous crime,’”” and the state
statute at issue “prohibit[ed] convicted felons from voting while they [we]re serving a prison
sentence or while they [we]re on parole following a prison sentence.” Id. The statute
allowed felons to vote if they had completed their sentences or had never been sentenced to
a term of imprisonment. /d. The complaint alleged that there was a history of racial
discrimination in New York’s disenfranchisement laws, that the state statute was disparately
applied, and that there were racial disparities in the disenfranchisement rates of certain
minorities. Id. at 157. “[P]laintiffs contend[ed] that New York’s constitutional provision
mandating felon disenfranchisement was enacted with the intent to discriminate against
persons on account of their race in violation of the Equal Protection Clause of the Fourteenth
Amendment and the Fifteenth Amendment.” Id. “Plaintiffs further argue[d] that New
York’s felon disenfranchisement scheme violate[d] equal protection guarantees because it
distinguish[ed] among felons in an unconstitutional manner by denying the right to vote only
to those felons sentenced to incarceration or serving parole and not to those who ha[d] their
prison sentence suspended or who [we]re sentenced to probation.” Id. The Second Circuit
described the complaint’s factual allegations as follows:

New York has historically used a wide variety of mechanisms to
discriminate against minority voters. “Throughout the New York
Constitutional Conventions addressing the right of suffrage, the
framers made explicit statements of intent to discriminate against
minority voters.” “Delegates created certain voting requirements that
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expressly applied only to racial minorities and crafted other
provisions with seemingly neutral language that they knew would
have a discriminatory effect on racial minorities. The
disenfranchisement of felons was one aspect of this effort to deprive
minorities of the right to vote.” For example, plaintiffs’ complaint
alleges that in 1777, the framers initially excluded minorities “by
limiting suffrage to property holders and free men,” but then as more
Blacks became property holders and freemen, the legislature removed
all property restrictions and instead expressly excluded Blacks from
participating in the 1801 election of constitutional delegates.

Furthermore, “[a]t the second New York Constitutional
Convention in 1821, the delegates met to address the issue of suffrage
generally and Black suffrage in particular”; the conversation “sparked
heated discussions, during which many delegates expressed the view
that racial minorities were essentially unequipped to participate in
civil society,” and “[s]ome delegates made explicit statements
regarding Blacks’ natural inferiority and unfitness for suffrage.” For
example, one delegate to the 1821 convention instructed his
colleagues to “[I]Jook to your jails and penitentiaries. By whom are
they filled? By the very race, whom it is now proposed to cloth [sic]
with the power of deciding upon your political rights.” Another
delegate urged his fellow delegates to “[s]urvey your prisons—your
alms-houses—your bridewells and your penitentiaries, and what a
darkening host meets your eye! More than one-third of the convicts
and felons which those walls enclose, are of your sable population.”
Another argued that the “right of suffrage” should be “extended to
White men only.”

“Based on their belief in Blacks’ unfitness for democratic
participation, the delegates designed new voting requirements aimed
at stripping Black citizens of their previously held right to vote.”
“Article II of the Constitution of 1821 incorporated the new
discriminatory restrictions and contained new and unusually high
property requirements that expressly applied only to men of color.
Only [a tiny percentage of the total] Black population met these
requirements. Article I also provided new citizenship requirements
that applied only to men of color. /d.” As one delegate to the 1821
Constitutional Convention explained, while the new property
qualification “did not directly restrict the right to vote to the ‘White’
male, as some had desired, nevertheless, the same result was
accomplished by inserting property qualifications . . . that were not
required for the White man.” “Article II further restricted the suffrage
of minorities by permitting the state legislature to disenfranchise
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persons ‘who have been, or may be, convicted of infamous crimes.’
N.Y. CONST. art. II, § 2. Through common law and legislative
interpretation, ‘infamous crimes’ came to mean traditional felonies.”
In 1826, an amendment to the New York Constitution abolished all
property qualifications for White male suffrage, but left intact the
unduly onerous property requirements for Black males.

In 1846, at the third Constitutional Convention of New York,
“heated debates over suffrage again focused on Blacks. Advocating
for the denial of equal suffrage, delegates continued to make explicit
statements regarding Blacks’ unfitness for suffrage, including a
declaration that the proportion of ‘infamous crime’ in the minority
population was more than thirteen times that in the White
population.” “Felon disenfranchisement was further solidified in the
Convention of 1846. As amended, the relevant constitutional
provision stated: ‘Laws may be passed excluding from the right of
suffrage all persons who have been or may be convicted of bribery,
of larceny, or of any infamous crime . . . > N.Y. Const. art. II, § 2
(amended 1894) (emphasis added).” “When re-enacting the felon
disenfranchisement provision and specifically including ‘any
infamous crime’ in the category of convictions that would disqualify
voters, the delegates were acutely aware that these restrictions would
have a discriminatory impact on Blacks.” At the 1866—1867 fourth
Constitutional Convention of New York, “after engaging in heated
debates,” legislators “rejected various proposals to expand suffrage
and instead chose to maintain racially discriminatory property
qualifications.”

New York’s explicit racially discriminatory suffrage
requirements were in place until voided by the adoption of the
Fifteenth Amendment to the United States Constitution in 1870.
Under § 1 of the Fifteenth Amendment, “The right of citizens of the
United States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous condition
of servitude.” “[T]wo years after the passage of the Fifteenth
Amendment, an unprecedented committee convened and amended the
disenfranchisement provision of the New York Constitution to
require the state legislature, at its following session, to enact laws
excluding persons convicted of infamous crimes from the right to
vote. N.Y. CONST. art. II, § 2 (amended 1894). Theretofore, the
enactment of such laws was permissive.”

Hayden, 594 F.3d at 157-59 (alterations in original) (internal citations and footnotes
omitted). However, the court noted that “[u]nlike the allegations just described, plaintiffs’
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complaint include[d] no specific factual allegations of discriminatory intent that post-date
1874.” Id. at 159. The court explained:

For example, with regard to the present constitutional provision that
remains in force today and that was enacted in 1894, plaintiffs simply
state that “[i]n 1894, at the Constitutional Convention following the
[1874 New York -constitutional amendment], the delegates
permanently abandoned the permissive language and adopted a
constitutional requirement that the legislature enact
disenfranchisement laws.” Plaintiffs further allege that this is the
constitutional provision “pursuant to which § 5-106 of the New York
State Election Law was enacted and under which persons incarcerated
and on parole for felony convictions are presently disenfranchised in
New York State.” As is apparent from this quoted language,
plaintiffs’ amended complaint does not allege any facts as to
discriminatory intent behind the delegates’ adoption of the 1894
constitutional provision, which is still in effect today. Nor do
plaintiffs make any non-conclusory factual allegations of
discriminatory intent with respect to the enactment of, and subsequent
amendments to, New York’s felon disenfranchisement statute.

Id. (alterations in original).

With respect to the allegation that New York’s laws had a disparate impact on particular
groups, the plaintiffs alleged that “Blacks and Latinos in New York are prosecuted,
convicted, and sentenced to incarceration at rates substantially disproportionate to Whites,”
and cited statistics from the 2000 census. /d. at 159—60. The complaint also alleged that
“‘Blacks and Latinos are sentenced to incarceration at substantially higher rates than Whites,
and Whites are sentenced to probation at substantially higher rates than Blacks and Latinos,”
again citing statistics to back up this assertion. Id. at 160.

The Second Circuit held that while “plaintiffs’ allegations [were] sufficient with regard to
the 1821, 1846, and 1874 constitutional provisions, . . . plaintiffs fail[ed] to allege any non-
conclusory facts to support a finding of discriminatory intent as to the 1894 provision or
subsequent statutory enactments.” Id. at 161. The court “conclude[d] that plaintiffs fail[ed]
to state a claim that [wa]s plausible on its face or, stated differently, that ‘nudge[d] [their]
claims of invidious discrimination across the line from conceivable to plausible.” Id. (fourth
alteration in original) (quoting Igbal, 129 S. Ct. at 1951). The Second Circuit remanded to
allow the plaintiffs to seek leave to amend. Hayden, 594 F.3d at 161.

The court began its analysis by identifying the conclusory allegations that were not entitled
to an assumption of truth. The court stated:

Plaintiffs allege, for example, that “[t]he disenfranchisement of felons
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was one aspect of [constitutional delegates adopting certain voting
requirements] to deprive minorities of the right to vote,” which is a
“bare assertion|[ ] . . . amount[ing] to nothing more than a formulaic
recitation of the elements of a constitutional discrimination claim,”
Igbal, 129 S. Ct. at 1951 (internal quotation marks omitted) . . . .
Similarly, plaintiffs’ allegation that the 1821 Constitution “further
restricted the suffrage of minorities by permitting the state legislature
to disenfranchise persons ‘who have been, or may be, convicted of
infamous crimes’” is conclusory, for whether the facially neutral
disenfranchisement provision “restricted the suffrage of minorities”
in effect and intent is the very assertion that plaintiffs must prove.
Finally, plaintiffs allege that New York Election Law § 5-106(2) “was
enacted pursuant to . . . the New York State Constitution with the
intent to disenfranchise Blacks,” which is not only a bare assertion,
but is the only allegation in plaintiffs’ amended complaint that New
York’s felon disenfranchisement statutory provisions were enacted
with discriminatory intent.

Id. at 161-62 (alterations and first and third omissions in original) (internal citations
omitted). The court explained that after setting aside the conclusory allegations, it still found
that the plaintiffs had alleged enough facts to show that the 1821, 1846, and 1874
constitutional provisions were enacted with a racially discriminatory purpose, but that, “fatal
to plaintiffs’ intentional discrimination claim, they ha[d] failed to allege that this invidious
purpose motivated the enactment of either the 1894 constitutional provision or any of the
statutory provisions.” Id. at 162. The court also concluded that the “plaintiffs d[id] not
plausibly allege that the 1971 or 1973 amendments to New York Election Law § 5-106(2)
were enacted because of the 1894 Constitution’s mandate that the legislature enact felon
disenfranchisement laws.” Id.

With respect to Igbal’s second prong, the court concluded that although “plaintiffs
undoubtedly ha[d] alleged sufficient facts to establish the disproportionate impact of New
York’s felon disenfranchisement laws on Blacks and Latinos, as compared with Whites], ]
[t]he question remain[ed] . . . as to whether plaintiffs ha[d] sufficiently ‘traced’ that impact
‘to a purpose to discriminate on the basis of race,” thereby stating a plausible claim of
intentional race discrimination.” /d. at 164 (internal citations omitted). The court explained:

As an initial matter, we find that plaintiffs have alleged
sufficient facts to support a plausible claim that the 1821, 1846, and
1874 felon disenfranchisement constitutional provisions were passed
at least in part because of their adverse effects on Blacks. First,
plaintiffs allege that during the New Y ork Constitutional Convention
in 1821, there were “heated discussions” during which delegates
expressed the view that Blacks were “natural[ly] inferior[ ] and unfit[
] for suffrage.” Plaintiffs further allege that specific property and
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citizenship requirements tied to voting, which expressly applied only
to Blacks, were incorporated in the Constitution of 1821. Second,
plaintiffs assert that at the Constitutional Convention in 1846, “heated
debates” continued regarding Blacks’ unfitness for suffrage,
“including a declaration that the proportion of [felonies committed]
in the minority population was more than thirteen times that in the
White population.” Finally, plaintiffs state that New York’s explicit
discriminatory suffrage requirements were in place until voided by
the adoption of the Fifteenth Amendment in 1870, but that “two years
after the passage of the Fifteenth Amendment, an unprecedented
committee convened and amended the disenfranchisement provision
of the New York Constitution to require the state legislature, at its
following session, to enact laws excluding persons convicted of
infamous crimes from the right to vote.” Drawing all reasonable
inferences in favor of plaintiffs based on these well-pleaded factual
allegations, we find that plaintiffs satisfy the Igbal plausibility
standard as to the alleged discriminatory intent behind the pre-1894
constitutional provisions.

Id. at 164—65 (alterations in original) (internal citations omitted). The court noted that
“[a]lthough plaintiffs’ allegations as to the 1874 enactment [we]re less direct than their
allegations as to prior constitutional enactments, [it was] satisfied that the alleged close
temporal proximity to the passage of the Fifteenth Amendment and the ‘unprecedented’
nature of the committee convened indicate[d] a ‘[d]eparture[ ] from . . . normal
procedur[es],” which ‘might afford evidence that improper purposes [we]re playing arole.””
Hayden, 594 F.3d at 165 n.13 (fifth, sixth, and seventh alterations and omission in original).
But the court explained that the plausibility of the allegations regarding the pre-1894
constitutional provisions did not resolve the relevant issue:

The issue we are confronted with here, though, is whether the
enactment of the 1894 constitutional provision, albeit preceded by
earlier provisions that plausibly admit of racist origins, can support
an equal protection claim. More specifically, the issue here is
whether plaintiffs adequately allege intentional discrimination where
they have pleaded sufficient factual matter to plausibly show that the
1821, 1846, and 1874 enactments were motivated by a discriminatory
purpose, but where they have not made any adequately supported
factual allegations of impermissible motive affecting the delegates to
the 1894 convention.

Id. at 165. The court concluded that “under these circumstances, plaintiffs fail[ed] to state

a plausible claim of intentional discrimination as to the enactment of the 1894 constitutional
provision, which continues in effect today.” Id. at 165-66. The court stated:
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Here, the 1894 amendment to New York’s constitutional
provision was not inconsequential. The provision that existed until
that time, as amended in 1874, provided that the legislature was
required to pass a felon disenfranchisement law at its next session,
but thereafter the passage of such laws was left to the legislature’s
discretion, as it had always been. In 1894, however, the constitutional
delegates made permanent the mandatory aspect of the provision, and
felon disenfranchisement laws have been required in New York ever
since. This amendment served to substantively change how
legislatures were permitted to consider, or no longer consider,
whether felon disenfranchisement laws should be passed—such laws
were mandated. Given this substantive amendment to New York’s
constitutional provision and the lack of any allegations by plaintiffs
of discriminatory intent “reasonably contemporaneous with the
challenged decision,” we cannot hold that plaintiffs state a plausible
claim of intentional discrimination as to the 1894 constitutional
provision, which is the bridge necessary for plaintiffs to sufficiently
trace any disparate impact of New York Election Law § 5-106(2) “to
a purpose to discriminate on the basis of race[.]”

Id. at 167 (internal citations omitted). The court said it was not concerned about the
possibility that lawmakers might avoid challenges by reenacting a law originally enacted with
discriminatory intent, without significant changes, because “(i) plaintiffs ha[d] not alleged
any such bad faith on the part of the 1894 delegates; (ii) the 1894 amendment was not only
deliberative, but was also substantive in scope; and (iii) there [we]re simply no non-
conclusory allegations of any kind as to discriminatory intent of the 1894 delegates . . . .”
Id. The court noted that there was a more likely explanation for the constitution provision,
citing both Igbal and pre-Twombly case law:

Moreover, not only is a discriminatory purpose not alleged with
respect to the 1894 enactment, but an “‘obvious alternative
explanation’” exists to support the propriety of the 1894 enactment.
See Igbal, 129 S. Ct. at 1951-52 (quoting Twombly, 550 U.S. at 567,
127 S. Ct. 1955). As defendants contend, “prisoner
disenfranchisement is more likely the product of legitimate motives
than invidious discrimination,” as demonstrated by its adoption in
virtually every state, its affirmative sanction in § 2 of the Fourteenth
Amendment, and its widespread support among New York
politicians. In some cases, “notwithstanding [discriminatory]
impact[,] the legitimate noninvidious purposes of a law cannot be
missed.” [Pers. Admr of Mass. v.]| Feeney, 442 U.S. [256,] 275, 99
S. Ct. 2282 [(1979)] (explaining that the distinction made by the
Massachusetts veterans preference law “is, as it seems to be, quite
simply between veterans and nonveterans, not between men and
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women”); see also Soberal-Perez v. Heckler, 717 F.2d 36,42 (2d Cir.
1983) (affirming dismissal of equal protection challenge to Secretary
of Health and Human Services’ failure to provide forms in Spanish
because plaintiffs failed to suggest any evidence of discriminatory
intent and legitimate noninvidious purpose was obvious), cert.
denied, 466 U.S. 929, 104 S. Ct. 1713, 80 L. Ed. 2d 186 (1984).
Absent any adequately supported factual allegations as to
discriminatory intent behind the enactment of the 1894 constitutional
provision, we are compelled to find that the New York Constitution’s
requirement that the legislature pass felon disenfranchisement laws
is based on the obvious, noninvidious purpose of disenfranchising
felons, not Blacks or Latinos.

Id. at 167-68 (first and second alterations in original) (internal citations and footnote
omitted). The court continued:

Finally, there is another independent basis for our holding that
plaintiffs fail to state a plausible claim of intentional discrimination.
The 1894 constitutional provision, and all earlier constitutional
provisions, simply authorize the New York legislature to enact felon
disenfranchisement laws. That is, the constitutional provision does
not operate to deny plaintiffs the right to vote, rather the statutory
enactment pursuant to the constitutional provision does. Therefore,
plaintiffs either must allege that the statutory enactments were
motivated at least in part by discriminatory intent—which they have
completely failed to do in their amended complaint—or they must
state a plausible claim that New York Election Law § 5-106 and all
of its prior amendments were in fact passed because of the 1894
constitutional provision’s mandate. It is possible that the legislature
has acted since 1894 to enact felon disenfranchisement laws because
it was required to under the constitutional provision. But given the
more likely explanations discussed above and the laws’ obvious,
noninvidious distinction between felons and non-felons, it is not
plausible, at least as plaintiffs’ allegations presently read, that the
New York legislature would have rejected a felon disenfranchisement
statute if the statute had not been constitutionally required.

Hayden, 594 F.3d at 168—69 (footnote omitted).

The court determined that the appropriate course was to remand to allow the plaintiffs to seek
leave to amend:

Accordingly, plaintiffs’ amended complaint fails to state a plausible
claim that New York’s felon disenfranchisement laws were enacted
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with discriminatory intent. Although they have alleged sufficient
facts to support a claim that the 1821, 1846, and 1874 constitutional
provisions were motivated at least in part by discriminatory intent,
they fail to allege any facts to support a claim that the 1894
constitutional provision or any of the New Y ork legislature’s statutory
enactments were passed because of racial animus. However, in light
of Federal Rule of Civil Procedure 15’s suggestion that a “court
should freely give leave [to amend] when justice so requires,” FED.
R. Civ. P. 15(a)(2), and our preference to allow a district court to
evaluate such a motion by plaintiffs in the first instance, see Igbal v.
Ashcroft, 574 F.3d 820, 822 (2d Cir. 2009) (per curiam), we will
remand to the District Court to allow plaintiffs to seek leave to amend
their deficient complaint as to this claim.

Id. at 169 (alteration in original).

With respect to the claim that New York’s statute violated the Equal Protection Clause of the
Fourteenth Amendment because it distinguishes among felons, the court found that under the
relevant case law, rational basis review applied. See id. at 169—70. The legislative history
explained the reasons for enactment of the statutes, and the Second Circuit concluded that
the statutes passed the rational basis review, and that dismissal was appropriate. See id. at
171.

Starrv. Sony BMG Music Entm’t, 592 F.3d 314 (2d Cir. 2010), cert. denied, 131 S. Ct. 901
(2011). The complaint alleged a claim under Section 1 of the Sherman Act, asserting a
conspiracy by major recording labels to fix prices and terms under which their music would
be sold over the Internet. /d. at 317. The complaint alleged: “Defendants produce, license
and distribute music sold as digital files (‘Digital Music’) online via the Internet (‘Internet
Music’) and on compact discs (‘CDs’). Together, defendants EMI, Sony BMG Music
Entertainment (‘Sony BMG’), Universal Music Group Recordings, Inc. (‘UMG’), and
Warner Music Group Corp. (‘“WMG’), control over 80% of Digital Music sold to end
purchasers in the United States.” /d. at 318. The complaint further alleged that “defendants
Bertelsmann, Inc. (‘Bertelsmann’), WMG, and EMI agreed to launch a service called
MusicNet,” and “Defendants UMG and Sony Corporation (‘Sony’) agreed to launch a service
called Duet, later renamed pressplay,” and that “[a]ll defendants signed distribution
agreements with MusicNet or pressplay and sold music directly to consumers over the
Internet through these ventures (the ‘joint ventures’).” Id. The complaint explained that
“[t]o obtain Internet Music from all major record labels, a consumer initially would have had
to subscribe to both MusicNet and pressplay, at a cost of approximately $240 per year,” and
that “[b]oth services required customers to agree to unpopular Digital Rights Management
terms (‘DRMs’).” Id. The DRMs included limitations such as prohibiting customers from
copying more than two songs from the same artist within a month, providing that music
would expire unless repurchased, and prohibiting the transfer of songs from a customer’s
computer to portable music players. Id. According to the complaint, “[o]ne industry
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commentator observed that MusicNet and pressplay did not offer reasonable prices, and one
prominent computer industry magazine concluded that ‘nobody in their right mind will want
to use’ these services.” Id. The complaint also alleged that despite the dramatic decrease in
costs of selling music over the Internet as compared to selling CDs, “these dramatic cost
reductions were not accompanied by dramatic price reductions for Internet Music, as would
be expected in a competitive market.” Starr, 592 F.3d at 318. “Eventually, defendants and
the joint ventures began to sell Internet Music to consumers through entities they did not own
or control,” but “the entities could only sell defendants’ music if they contracted with
MusicNet to provide Internet Music for the same prices and with the same restrictions as
MusicNet itself or other MusicNet licensees,” and “[i]f the licensee attempted to license
music from another company, defendants forced them to pay penalties or terminated their
licenses.” Id. The complaint also stated that “each defendant was paid shares of the total
revenue generated by a joint venture licensee, rather than on a per song basis, linking each
defendant’s financial interest in the joint venture to the total sales of all labels rather than to
its own market share.” Id. at 318—19. In addition, the complaint alleged that “Defendants
also used Most Favored Nation clauses (‘MFNs’) in their licenses that had the effect of
guaranteeing that the licensor who signed the clause received terms no less favorable than
the terms offered to other licensors,” and that “Defendants attempted to hide the MFNs
because they knew they would attract antitrust scrutiny.” /Id. at 319. Further, “[a]fter
services other than defendants’ joint ventures began to distribute defendants’ Internet Music,
defendants ‘agreed’ to a wholesale price floor of 70 cents per song, which they enforced in
part through MFN agreements.” Id. (footnote omitted). According to the complaint,
“[w]hereas eMusic, the most popular online music service selling Internet Music owned by
independent labels, currently charges $0.25 per song and places no restrictions on how
purchasers can upload their music to digital music players (like the iPod) or burn to CDs,
defendants’ wholesale price is more than double, about $0.70 per song,” and “all defendants
refuse to do business with eMusic, the # 2 Internet Music retailer behind only the iTunes
store.” Id. The complaint also alleged that the defendants’ activities were being investigated
by the New York State Attorney General and the Department of Justice. Starr, 592 F.3d at
319.

The complaint asserted claims under Section 1 of the Sherman Act and state antitrust and
unfair and deceptive trade practices statutes, and also asserted state common law claims for
unjust enrichment. /d. at 320. At oral argument in the district court, the plaintiffs sought
leave to amend paragraph 99 of the complaint to allege a parallel price increase. Id. The
district court held that the complaint did not state a claim under 7wombly, finding that the
“plaintiffs did not challenge the existence or creation of the joint ventures and the operation
of the joint ventures therefore did not yield an inference of illegal agreement,” and that “the
plaintiffs’ ‘bald allegation that the joint ventures were shams [wa]s conclusory and
implausible.”” Id. The district court also concluded that the “plaintiffs did not challenge the
joint ventures’ ‘explicit agreement,” and any inference ‘of subsequent agreement based on
prior, unchallenged explicit agreement [wals unreasonable’”; that “other circumstances
alleged by plaintiffs were ‘equivocal’ and did not justify the inference of agreement”; and
that “the imposition of the unpopular DRMs and pricing structure was not against
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defendants’ individual economic self-interest when viewed against the backdrop of
widespread music piracy.” Id. The district court denied the motion for leave to amend as
futile. Id. at 320-21.

The Second Circuit cited Twombly to differentiate between the standards for summary
judgment and dismissal on the pleadings: “While for purposes of a summary judgment
motion, a Section 1 plaintiff must offer evidence that ‘tend[s] to rule out the possibility that
the defendants were acting independently,” to survive a motion to dismiss under Rule
12(b)(6), a plaintiff need only allege ‘enough factual matter (taken as true) to suggest that an
agreement was made.”” Starr, 592 F.3d at 321 (internal citation omitted). The court
concluded that the district court had erred by dismissing the complaint under Twombly:

Applying the language and reasoning of 7wombly to the facts
of this case leads us to conclude respectfully that the district court
erred in dismissing the complaint for failure to state a Section 1
claim. The present complaint succeeds where Twombly’s failed
because the complaint alleges specific facts sufficient to plausibly
suggest that the parallel conduct alleged was the result of an
agreement among the defendants. As discussed above, the complaint
contains the following non-conclusory factual allegations of parallel
conduct. First, defendants agreed to launch MusicNet and pressplay,
both of which charged unreasonably high prices and contained similar
DRMs. Second, none of the defendants dramatically reduced their
prices for Internet Music (as compared to CDs), despite the fact that
all defendants experienced dramatic cost reductions in producing
Internet Music. Third, when defendants began to sell Internet Music
through entities they did not own or control, they maintained the same
unreasonably high prices and DRMs as MusicNet itself. Fourth,
defendants used MFNs in their licenses that had the effect of
guaranteeing that the licensor who signed the MFN received terms no
less favorable than terms offered to other licensors. For example,
both EMI and UMG used MFN clauses in their licensing agreements
with MusicNet. Fifth, defendants used the MFNs to enforce a
wholesale price floor of about 70 cents per song. Sixth, all
defendants refuse to do business with eMusic, the # 2 Internet Music
retailer. Seventh, in or about May 2005, all defendants raised
wholesale prices from about $0.65 per song to $0.70 per song. This
price increase was enforced by MFNss.

Id. at 323 (footnote omitted). The court also held that “[b]ecause the proposed amendment
to paragraph ninety-nine of the [complaint] contained, along with the remainder of the
complaint, ‘enough fact to raise a reasonable expectation that discovery will reveal evidence
of illegal agreement,’ the district court erred in denying the motion to amend on the ground
of futility.” Id. at 323 n.3 (internal citation omitted). The court elaborated:
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More importantly, the following allegations, taken together,
place the parallel conduct “in a context that raises a suggestion of a
preceding agreement, not merely parallel conduct that could just as
well be independent action.” Twombly, 550 U.S. at 557, 127 S. Ct.
1955. First, defendants control over 80% of Digital Music sold to
end purchasers in the United States. Second, one industry
commentator noted that “nobody in their right mind” would want to
use MusicNet or pressplay, suggesting that some form of agreement
among defendants would have been needed to render the enterprises
profitable. Third, the quote from Edgar Bronfman, the current CEO
of WMG, suggests that pressplay was formed expressly as an effort
to stop the “continuing devaluation of music.”

Fourth, defendants attempted to hide their MFNs because they
knew they would attract antitrust scrutiny. For example, EMI and
MusicNet’s MFN, which assured that EMI’s core terms would be no
less favorable than Bertelsmann’s or WMG’s, was contained in a
secret side letter. “EMI CEO Rob Glaser decided to put the MFN in
a secret side letter because ‘there are legal/antitrust reasons why it
would be bad idea to have MFN clauses in any, or certainly all, of
these agreements.” According to the executive director of the Digital
Music Association, seller-side MFNss are “inherently price-increasing
and anticompetitive.”

Fifth, whereas eMusic charges $0.25 per song, defendants’
wholesale price is about $0.70 per song. Sixth, defendants’
price-fixing is the subject of a pending investigation by the New York
State Attorney General and two separate investigations by the
Department of Justice. Finally, defendants raised wholesale prices
from about $0.65 per song to $0.70 per song in or about May 2005,
even though earlier that year defendants’ costs of providing Internet
Music had decreased substantially due to completion of the initial
digital cataloging of all Internet Music and technological
improvements that reduced the costs of digitizing new releases.

This complaint does not resemble those our sister circuits
have held fail to state a claim under Twombly. See, e.g., Rick-Mik
Enters., Inc. v. Equilon Enters., LLC, 532 F.3d 963, 975-976 (9th
Cir. 2008) (dismissing Section 1 price fixing complaint under
Twombly where complaint alleged only that defendant conspired with
“numerous” banks to fix the price of credit and debit card processing
fees and received kickbacks from “numerous” banks as consideration
for its unlawful agreement); Kendall v. Visa U.S.A., Inc., 518 F.3d
1042, 1048-50 (9th Cir. 2008) (where plaintiffs alleged no facts to
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support their theory that defendant banks conspired or agreed with
each other, dismissing Section 1 claim because plaintiffs pleaded only
legal conclusions, and “failed to plead the necessary evidentiary facts
to support those conclusions”).

Id. at 323-24 (internal citations omitted). The court rejected the defendants’ arguments for
dismissal:

Defendants’ arguments that plaintiffs have failed to state a
claim are without merit. Defendants first argue that a plaintiff
seeking damages under Section 1 ofthe Sherman act must allege facts
that “tend[ ] to exclude independent self-interested conduct as an
explanation for defendants’ parallel behavior.” This is incorrect.
Although the Twombly court acknowledged that for purposes of
summary judgment a plaintiff must present evidence that tends to
exclude the possibility of independent action, 550 U.S. at 554, 127 S.
Ct. 1955, and that the district court below had held that plaintiffs
must allege additional facts that tended to exclude independent
self-interested conduct, id. at 552, 127 S. Ct. 1955, it specifically held
that, to survive a motion to dismiss, plaintiffs need only “enough
factual matter (taken as true) to suggest that an agreement was made,”
id. at 556,127 S. Ct. 1955; see also 2 Areeda & Hovenkamp § 307d1
(3d ed. 2007) (“[TThe Supreme Court did not hold that the same
standard applies to a complaint and a discovery record. . . . The
‘plausibly suggesting’ threshold for a conspiracy complaint remains
considerably less than the ‘tends to rule out the possibility” standard
for summary judgment.”).

Defendants next argue that Twombly requires that a plaintiff
identify the specific time, place, or person related to each conspiracy
allegation. This is also incorrect. The Twombly court noted, in dicta,
that had the claim of agreement in that case not rested on the parallel
conduct described in the complaint, “we doubt that the . . . references
to an agreement among the [Baby Bells] would have given the notice
required by Rule 8 . . . [because] the pleadings mentioned no specific
time, place, or person involved in the alleged conspiracies.” 550
[U.S.] at 565 n. 10. In this case, as in Twombly, the claim of
agreement rests on the parallel conduct described in the complaint.
Therefore, plaintiffs were not required to mention a specific time,
place or person involved in each conspiracy allegation.

Defendants then argue that inferring a conspiracy from the
facts alleged is unreasonable because plaintiffs’ allegations “are the
very same claims that were thoroughly investigated and rejected by
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the Antitrust Division of the Department of Justice,” which closed its
inquiry in December 2003 and publicly announced that it had
uncovered no evidence that the joint ventures had harmed
competition or consumers of digital music. Even if we could
consider this evidence on a motion to dismiss, defendants cite no case
to support the proposition that a civil antitrust complaint must be
dismissed because an investigation undertaken by the Department of
Justice found no evidence of conspiracy. Second, this argument
neglects the fact that the complaint alleges that the Department of
Justice has, since 2003, launched two new investigations into whether
defendants engaged in collusion and price fixing and whether
defendants misled the Department about the formation and operation
of MusicNet and pressplay.

Id. at 325 (first, second, third, and fourth alterations in original) (internal citations omitted).
The court also rejected the defendants’ argument that “the conduct alleged in the complaint
‘would be entirely consistent with independent, though parallel, action.”” Id. at 327. The
court explained that “[u]nder Twombly, allegations of parallel conduct that could ‘just as well
be independent action’ are not sufficient to state a claim,” but that “in this case plaintiffs
ha[d] alleged behavior that would plausibly contravene each defendant’s self-interest ‘in the
absence of similar behavior by rivals.”” Starr, 592 F.3d at 327. The court explained that
“[f]or example, it would not be in each individual defendant’s self-interest to sell Internet
Music at prices, and with DRMs, that were so unpopular as to ensure that ‘nobody in their
right mind” would want to purchase the music, unless the defendant’s rivals were doing the
same.” Id. The court remanded the case for additional proceedings. /d.

Judge Newman wrote a separate concurring opinion “to explore a perplexing aspect of the
Supreme Court’s decision in Bell Atlantic v. Twombly . . . .” Id. at 328 (Newman, J.,
concurring). Judge Newman was concerned about the statement in the 7wombly opinion that
“‘[w]hile a showing of parallel ‘business behavior is admissible circumstantial evidence from
which the fact finder may infer agreement,’ it falls short of ‘conclusively establish[ing]
agreement or . . . itself constitut[ing] a Sherman Act offense.”” Id. (second and third
alterations and omission in original) (quoting 7wombly, 550 U.S. at 553). Judge Newman
noted that the 7wombly Court had relied on a case involving dismissal of an antitrust claim
at the directed verdict stage:

If, as the Court states in the first part of this sentence, a fact-finder is
entitled to infer agreement from parallel conduct, one may wonder
why a complaint alleging such conduct does not survive a motion to
dismiss. The answer is surely not supplied by the remainder of the
Court’s sentence. That portion states the unexceptional proposition
that parallel conduct alone is not conclusive evidence of an agreement
to fix prices. To support that proposition, the Court cites Theatre
Enterprises. But that case was an appeal by an antitrust plaintiff
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whose complaint had survived a motion to dismiss. Indeed, that
plaintiff had been permitted to present its evidence to a jury, only to
have the jury reject on the merits the claim of a section 1 violation.
The plaintiff sought review on the ground that the trial court had erred
in not granting a motion for a directed verdict in the plaintiff’s favor.
See Theatre Enterprises, 346 U.S. at 539, 74 S. Ct. 257. The
Supreme Court understandably found no error. See id. at 53942, 74
S. Ct. 257. In Twombly, the Court noted the extraordinary claim that
the Theatre Enterprises plaintiff had made. “An antitrust conspiracy
plaintiff with evidence showing nothing more than parallel conduct
is not entitled to a directed verdict.” Twombly, 550 U.S. at 554, 127
S. Ct. 1955 (emphasis added).

The fact that an allegation of parallel conduct was held insufficient to
require a directed verdict in the plaintiff’s favor is hardly a basis for
ruling that such an allegation is insufficient to survive a motion to
dismiss for failure to state a claim on which relief may be granted.

Id. Judge Newman noted that the Twombly decision was based on the context of the claim
at issue:

In view of the Court’s initial observation in 7wombly that
parallel conduct is sufficient to support a permissible inference of an
agreement, the reason for the rejection of the complaint in 7wombly
must arise from something other than the plaintiff’s reliance on
parallel conduct. That reason is not difficult to find. It is the context
in which the defendants’ parallel conduct occurred. “[W]hen
allegations of parallel conduct are set out in order to make a § 1
claim, they must be placed in a context that raises a suggestion of a
preceding agreement, not merely parallel conduct that could just as
well be independent action.” Id. at 557, 127 S. Ct. 1955.

The context in Twombly was the aftermath of the divestiture
of A[T] & T’s local telephone service, resulting in the creation of
seven Regional Bell Operating Companies, the so-called “Baby
Bells” or Incumbent Local Exchange Carriers (“ILECs”). See id. at
549, 127 S. Ct. 1955. Originally restricted to providing local
telephone service, the ILECs were later permitted by the
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
(Feb. 8, 1996), to enter the long-distance market upon compliance
with conditions concerning the opportunity for competitive local
exchange carriers (“CLECs”) to make use of an ILEC’s network. See
Twombly, 550 U.S. at 549, 127 S. Ct. 1955.
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In that context, it was entirely understandable for the Court to
cast a jaundiced eye on the claim that the parallel conduct of these
newly created ILECs would suffice to permit an inference of
agreement.

Starr,592 F.3d at 328-29 (Newman, J., concurring) (alteration in original). Judge Newman
noted that the Court had reemphasized in Igbal that the sufficiency of a complaint will
depend on the context. /d. at 329. Judge Newman explained:

I believe it would be a serious mistake to think that the Court
has categorically rejected the availability of an inference of an
unlawful section 1 agreement from parallel conduct. Even in those
contexts in which an allegation of parallel conduct will not suffice to
take an antitrust plaintiff’s case to the jury, it will sometimes suffice
to overcome a motion to dismiss and permit some discovery, perhaps
leaving the issue for later resolution on a motion for summary
judgment.

In the pending case, . . . the context in which the defendants’
alleged parallel conduct occurred, amplified by specific factual
allegations making plausible an inference of agreement, suffices to
render the allegation of a section 1 violation sufficient to withstand
a motion to dismiss.

1d.

Turkmen v. Ashcroft, 589 F.3d 542, 2009 WL 4877787 (2d Cir. Dec. 18, 2009) (per
curiam). Seven named plaintiffs, who were non-citizens detained on immigration charges
following September 11,2001, filed a putative class action alleging “that on account of their
Arab or Muslim background (or perceived background), they were subjected to excessively
prolonged detention, abused physically and verbally, subjected to arbitrary and abusive strip
searches, and otherwise mistreated while in custody.” /d. at *1. The plaintiffs acknowledged
that they were in the country illegally and subject to removal, but asserted constitutional
violations based on the conditions of their confinement and the length of their detention,
which they alleged was “illegally prolonged so that the Government could investigate any
potential ties to terrorism.” /d. Among the 31 identified defendants were the United States,
former Attorney General John Ashcroft, FBI Director Robert Mueller, former Immigration
and Naturalization Service Commissioner James Ziglar, and officials and corrections officers
from the Metropolitan Detention Center. Id. “The United States, Ashcroft, Mueller, and
Ziglar, as well as four high-ranking MDC officials . . . moved to dismiss certain claims on
grounds that include[d] qualified immunity and failure to state a claim.” Id. (footnote
omitted). The district court denied the motions with respect to the conditions of
confinement, but granted dismissal with respect to the length of detention. /d. Both sides
appealed.
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In considering the defendants’ challenge to the denial of dismissal for the claims based on
conditions of confinement, the court noted:

The district court ruled on the defendants’ motions to dismiss
prior to the Supreme Court’s decisions in Twombly and Igbal. 1t
applied a standard of review under which it would not dismiss a claim
“unless it appears beyond doubt . . . that the plaintiff can prove no set
of facts which would entitle him to relief.” Now, following the
district court’s decision, Twombly and Igbal require “a heightened
pleading standard in those contexts where factual amplification is
needed to render a claim plausible.” Ross v. Bank of America, N.A.
(USA), 524 F.3d 217, 225 (2d Cir. 2008) (internal quotation marks,
citations, brackets, and emphasis omitted). We could undertake to
decide whether the challenged claims satisfy the pleading standard of
Twombly and Igbal; however, in the circumstances of this
case—where plaintiffs have already announced their intent to file a
Fourth Amended Complaint to preserve for the putative class the
claims asserted only by the settling plaintiffs—we think it better to
vacate that portion of the district court’s order denying dismissal of
the conditions of confinement claims on the ground that an outdated
pleading standard was applied, and to remand the case for further
proceedings consistent with the standard articulated in 7wombly and
Igbal.

Turkmen, 2009 WL 4877787, at *2 (internal citation omitted). The court stated that the
district court might, on remand, “grant plaintiffs leave to file the proposed Fourth Amended
Complaint to satisfy the heightened pleading standard,” but “decline[d] to consider whether
plaintiffs should be allowed to replead yet again because ‘[i]n the ordinary course, [the court
was] accustomed to reviewing a district court’s decision whether to grant or den